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Abstract

Noting the disparities between the stipulations of rabbinic law and the behavior of
the Herodian royal family, scholars have traditionally described thi#éyfarmommitment
to Judaism as lackluster. In particular, many examples from the Herodiangge and
divorce practices have been engaged to support this view. In contrast, | argue that the
royal Jews’ behavior in general and their marital practices in pkatia/ere largely in
accord with one of the formulations of Jewish law in circulation in the first geatur
B.C.E. and C.E. Indeed, the extant Second Temple writings indicate that Judaism in
Roman Palestine was highly diverse. The rabbis, whose views became normative from
late antiquity and on, may well have formed only one of the many competing schools of
interpretation in Herodian times. Consequently, the family’s failure to comigiy
rabbinic views does not preclude their identification as pious Jews committefilliadul
the Law. In fact, one can make an argument for the Herodians’ piety based on close
readings of biblical texts, Josephus’ descriptions of the royal family, amdceviin
readings of rabbinic texts. Other Jewish texts that pre- and postdate Heroeljas
well as those from the late Second Temple era itself, further support thislagsed,
situating the Herodians within their proper setting in Roman Palestinesssigigat they
were committed Jews who formed one subgroup of the many pious Jewish parties that

comprised the diverse world of late Second Temple Judaism.
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1. The Problem and History of Scholarship

Writings that have survived from antiquity detail Jewish views of proper aga:ri
and divorce protocol and describe the actual marital choices of members ddehler
family. The biblical passages that hint at marriage and divorce practioeg with
Philo’s and Josephus’ views on marital law; and later descriptions in the Newn&atta
and the rabbinic corpus, often do not correspond closely with Roman-era sources
describing the domestic histories of the Herodfamsdeed, in many cases there appears
to be sharp disagreement between Josephus’ and the rabbis’ views of marriage, and the
choices of the royal family in particular. These disparities in turn, r@vieamation
about the authority of the Bible and the emerging rabbinic tradition in the ladadsec
Temple era, and provide clues as to how the various members of the Herodian family

understood their dual identities as Jews and Romans.

1.1 History of Scholarship: The Herodian Family andJudaism
Historians have long found Herod the Great and his family to be irresistible
subjects’ This interest in the Herodians is partly due to the fact that the family was

comprised of influential and colorful personalities who had the good fortune, from a

1 While no biblical legal passages define properriage and divorce practices in their entirety,easp of
marital law are periodically revealed. For examprod 21:2-11 hints at marital laws related toveta
Lev 21:7-15 lists factors which would disqualifjsaman from marrying into the priestly line; and
Leviticus 22:12-13 establishes the status of aspsielaughter while married to a layman and notes her
status changes as a result of becoming a divorceedow. Deut 22:13-19 outlines laws that proteotes
who are falsely accused of not being virgins up@mriage; 24:1-4 relates restrictions on a man’stglo
remarry a former wife; and 25:5-10 details theoragile for levirate marriage and the protocol fdusing
such a marriage.

2 Tamar Landau, “Power and Pity: The Image of HémibsephusBellum Judaicurti,in Josephus and
Jewish History in Flavian Rome and Beyqd8JSup 104; ed. Joseph Sievers and Gaia Lenitere
Brill, 2005), 159-181, espl59, and 162-163. Henceforth, Herod the Greatferred to as Herod in this
study. Other individuals named Herod are iderttifig their additional distinguishing names ana4tli.e.
Herod Antipas or Herod of Chalis.



historian’s perspective, to have been chronicled in the writings of the first.gentur
historian Josephu’s While most studies of the royal family focus on the political history
of Herodian rule, a significant number touch on the topic under discussion here: the
Herodians’ relationship to Judaism.

A number of theories have developed in the secondary literature to explain the
royal family’s connection to Judaism. For example, many scholars cotisdiderodian
family’s behavior irrelevant to the history of Jewish law, contending thatphectices
were beyond the pale of the Judaism of their‘d@yjthough most scholars agree that the
Herodians did not behave according to Jewish norms, they part ways in their egptanati
of why this is so. While some scholars offer arguments based on Jewish |law tather
to the Herodians’ involvement with Hellenistic culture to account for their lack of
compliance with Jewish ideals.

The simplest explanation of the Herodians’ behavior comes from an argument
based on Jewish law. Lawrence Schiffman, for example, deems the Herodians to be
gentiles> In opposition to the majority view, Schiffman argues that the matrilineal

principle for determining Jewish identity had already been adopted by theefitsiry

% On Herod’s popularity as a subject of historidabges, see Nikos Kokkinoghe Herodian Dynasty:
Origins, Role in Society and EclipgESPSup 30; Sheffield, England: Sheffield AcadeRriess, 1998), 23
and Tamar Landawut-Heroding HerodJosephus, Rhetoric, and the Herod Narrati{@&JU 63;
Leiden: Brill, 1996), 21.

* Daniel R. SchwartzAgrippa |, The Last King of Juda¢®SAJ 23; Tiibingen: Mohr [Siebeck], 2000),
134; Mordechai Rabello, “Divorce of the Jews in B@man Empire,JLA4 (1981): 93; and Kenneth C.
Hanson, “The Herodians and Mediterranean KinshiprrMge and Divorce BTB 19 (1989): 142-151,
esp. 150.

® Lawrence H. Schiffmarkrom Text to Tradition: A History of Second Termgmel Rabbinic Judaism
(Hoboken, N.J.: Ktav, 1991)44 andWho was a Jew?: Rabbinic and Halakhic Perspectivethe Jewish
Christian SchisnfHoboken, N.J.: Ktav, 1985), 12-14. Few of Schidh’s contemporaries accept his view
of the Herodians’ identity. Among earlier studiggshe Herodians, however, the view that they were
gentiles was popular. For example, Begz-Otto Busch,The Five Herodgtrans. E. W. Dickes; London:
Robert Hale, 1958), 17 and William J. Gradsyod the Grea{Baltimore: Helicon, 1962), 107.



B.C.E® Disregarding Herod's father’s Jewish identity, Schiffman identifie®#fiand
his siblings as gentiles since their mother was an Arab (Josejttus4.121, 403Y.

Another scholar who denies that the Herodians were Jews on the basis of Jewish
law is Joseph Baumgart&nUnlike Schiffman, Baumgarten accepts the standard view
that patrilineal descent continued to define Jewish identity in the Second Teeaple e
Thus, Baumgarten’s denial of the Herodians’ Jewish identity does not derive from the
fact that Herod’s mother was an AraiRather, he denies their Jewishness based on a
series of technicalities in Jewish law concerning pre-conversion motives and pos
conversion behavior.

First, Baumgarten stresses that late Second Temple Jewish law demanged purit
of intention for a true conversidfl. Since the Herodians did not come to Judaism on
their own, but were forcibly converted upon the Hasmonean conquest of ldumea,
Baumgarten argues that it is reasonable to question the efficacy afchearsion*

Second, Baumgarten contends that the Herodians should not be considered Jews since
they failed to uphold Jewish practices post-conversion. Lacking any standard iconmvers

protocol in the Second Temple period, claims of Jewishness were evaluated by

® See SchiffmanT(ext to Tradition]144) versus the majority view that the patrilinpahciple continued to
determine Jewish identity in the first century Cak.argued in the seminal paper on the topic bye&sha
Cohen (Shaye J. D. Cohen, “The Origins of the Niagal Principle in Rabbinic Law,AJSR 10[1985]:
19-53). The evidence from Josephus does not sufphiffman’s argument that the matrilineal prireip
was universally accepted by the late Second Tepgilied. For example, Josephus criticized Herodhier
failure to uphold Jewish practices even thoughtmsher was an Arab. Shaye Cohen, on the contrary,
identifies the late Second Temple period as a tifrteansition from patrilineal descent to matrilahe
descent. Cohen’s thesis helps explain why the ¢tHens pursue marriages with both men and women from
prominent families.

’ Schiffman,Text to Tradition140 and 144.

8 Joseph M. Baumgarten, “Exclusions from the Tempteselytes and Agrippa IJJS33 (1982): 215-225,
esp. 219-225 and D. Schwartgrippa |, 219-222.

° Baumgarten, “Exclusions,” 221.

'%1bid., 222 and 224.

bid., 122.



examining behaviol? Thus, unlike in later times when a declaration of intent to follow
Jewish practices upon conversion was considered sufficient for lawful convendioa, i
Second Temple period a convert’'s commitment to Judaism was subject to on-going
scrutiny®® If a convert failed to continue to adhere to Jewish norms, the conversion
could be nullifiedex-post factan accordance with what would become a minority
position in later rabbinic la# Given the above, Baumgarten argues that the impure
motivations behind the Herodians’ conversion, combined with their impiety post-
conversion, constitute sufficient grounds to nullify the Herodians’ membership in the
Jewish people, that is to say, the Herodians were lapsed cofiverts.

While some scholars turn to biblical and rabbinic law to disqualify the Herodians
as Jews, a more popular way to explain why the royal family’s behavior did wotlacc
with Jewish norms is to turn to their involvement in Hellenism, or the adoption of Greek
speech, manner, and custothdndeed, most scholars argue that although the Herodians

were technically Jews, they were not pious Jews. Instead, they argue tbatsHehot

2 For example, Baumgarten cites the example of Adhion the book of Judith whose ongoing
connection to Judaism is noted, namely, he “wagejpbito the House of Israel, remaining so to thiy ve
day” (Judith 14:10) versus Polemo, King of Ciliareho converted to marry the Herodian princess,
Berenice (Baumgarten, “Exclusions,” 222-223). pbsis notes that when Berenice deserted her husband,
Polemo “was relieved simultaneously of his marriagd of further adherence to the Jewish way of life
(JosephusAnt. 20.146 [Feldman, LCL]). Baumgarten, “Exclusiona22.

“bid., 222-224.

“1bid., 222-224.

13 1bid., 224and D. SchwartzAgrippa 1,220, esp. 223-224. Baumgarten’s evaluation oftédians’
Jewishness is largely based on later rabbinic ¢jnee There are no certain late Second Temple
references that seek to strip the Herodians of flewish identity.

' No one definition of the term “Hellenism” dominatia the scholarly literature. For example, seekMa
Chancey’s review of the use of the term in schyglaniitings and his own views on the topic. Mark A.
ChanceyGreco-Roman Culture and the Galilee of Je&NTS 134; Cambridge, United Kingdom:
Cambridge University Press, 2005) and Lee Levineaism and Hellenism in Antiquity: Conflict or
Confluence?Seattle: University of Washington Press, 1998)116



Judaism was the decisive factor in determining their behavior, a dichotomy that we w
return to since this study views it as a false Yne.

The description of the Herodian family in Emil Schirer’s classic histotlyeof
Second Temple era from 188He History of the Jewish People in the Time of Jesus
Christ (175 B.C.-A.D. 135)glies almost exclusively on a close reading of Josephus’
writings!® Schiirer, one of the sharpest critics of the Herodians, views their connection
to Judaism as “very superficial’; adopting one of Josephus’ remarks, he conténds tha
Herod “prided himself on being closer to the Hellenes than to the Jews” (Jos&phus,
19.329)* Similarly, he explains the veneer of Jewish observance that characterized
Herodian rule in a way that stresses that they were far more inwegteximoting
Hellenism than they were in maintaining Jewish observaificesieed, he contends that
the few Jewish practices that the Herodians did observe should be seen asagncilia
gestures intended to secure the goodwill of the royal family’s far mous gewish
subjects’?

An important recent study that shares Schurer’s negative view of the Herodian
family’s connection to Judaism is Nikos Kokkinos’ 1998 bobike Herodian Dynasty:
Origins, Role in Society and Eclipseike Schurer, Kokkinos argues that the Herodian
family’s loyalties were to Hellenism, not JudaiémuUltilizing classical sources in

addition to Josephus’ writings, Kokkinos examines Herod’s Idumean background closely.

" Two other relatively recent studies that agreé wits view of the Herodians are Rabello, “Divoode
Jews,” 93 and Fredrick J. Murphiarly Judaism: The Exile to the Time of JefRsabody, Mass.:
Hendrickson, 2002), 249.

'8 Emil Schiirer;The History of the Jewish People in the Time ofiS&hrist (175 B.C.-A.D. 13%)ev. and
ed. Geza Vermes, Fergus Millar, and Matthew Blagigs. Peter Christie and Sophia Taylor; 2 vol¥.; 2
ed.; Edinburgh: T&T Clark, 2000), 43.

Y bid., 311-312.

2 bid., 311-314, esp., 313

' Ipid., 312-314.

22 Kokkinos,Herodian Dynasty342.



He discovers facts about Herod’s origins heretofore unknown, or at least notsimesse
the literature, namely that the strong Hellenistic impulses exhibiteaebijerodians
were a natural consequence of their origins in a territory particurgptive to
Hellenism?® In fact, Kokkinos considers Idumea, the birthplace of the family’s paitriarc
to have been the most Hellenistic-leaning of all the provinces in Roman Paiéstine
Consequently, he does not view the Herodians’ involvement in Hellenistic culture as par
of a larger attempt to appease Rome, as many scholars stiggeather, he argues, the
Hellenistic leanings of the Herodians emerged out of the royal family’spansonal
motives and circumstances. Kokkinos’ negative view of the Herodian family’s
Jewishness is an outgrowth of the fact that he equates Judaism with the fithngs
rabbis. However, as we shall see in our study of the diversity of Judaism itethe la
Second Temple period, rabbinic literature is not the best lens through which to view the
Jewish identity of the Herodians.

In contrast to Schirer and Kokkinos, most contemporary scholars offer more
positive appraisals of the Herodians’ commitment to Judaism. These othersekolair
a middle position that although the royal family was heavily influenced beiigth and
did not always behave in accord with established Jewish norms, the familytexkhibi
strong Jewish loyalties and proclivities.

Abraham Schalit's monumental study of Herod from 19%G$)ig Herodes: der

Mann und sein Werks the earliest study that adopts this more complex understanding of

2 |bid., 342-349.
2 |bid., 342-362, esp. 350-352.
% pbid., 126.



the Herodians’ relationship to Jewish law and Hellenistic cuffurlthough

recognizing Herod’s passion for the Hellenistic world, Schalit arguesithdewish

loyalty was uncontestable. Schalit also stresses that Herod’s sepigétion as a Jew
relates to his fundamental inability to understand the Phariseescaneersarather than

an actual disregard for Judai$mindeed, although Herod modeled himself after
Augustus, who encouraged Hellenization for the sake of unifying the diverse peoples of
his empire, Schalit emphasizes that Herod was first concerned with migigtstrong

ties to Judaism since he saw himself as the king of the Jews.

Peter Richardson’s 1996 studjerod: King of the Jews and Friend of the
Romansfollows and strengthens the approach adopted in Schalit's study of Herod.
Richardson argues that Herod could live as a loyal Roman and yet be a pious Jew
simultaneously® Indeed, Herod was both the king of Jews and the friend of Rdthans.
This does not mean that Richardson believes that Herod’s behavior was alwaysdn acc
with Jewish law, nor does it follow that he acted like a model Roman. On the contrary,
Herod regularly strayed from accepted Jewish norms in his ongoing campaign to nurture
the goodwill of the Romans, at the same time as he automatically precludetf fions
full acceptance in the highest levels of Roman society by maintaining his conrtecti
Judaism. Richardson’s unwillingness to view Herod as an abstraction and histefforts

understand Herod as an individual who defies simple classification result in a more

% Abraham Schalit<énig Herodes: der Mann und sein W¢8d 4; trans. from Hebrew Jehoschua Amir;
Berlin: de Gruyter, 1969).

7 |bid., 658-660, esp. 660.

8 peter Richardsomjerod: King of the Jews and Friend of the RomERNT; Columbia, S.C.:
University of South Carolina Press, 1996), xii-xX1@5.

# Ibid., 314.



human portrait of Herod; this nuanced depiction of Herod is perhaps the greatgsh stren
of Richardson’s worK’

Other scholars who view the Herodians as having positive relationships to both
Judaism and Hellenism explain the basis of those relationships differently thahatdiv Sc
and Richardson. For example, Eric Meyers argues that one should understand the
Herodians’ commitments to these two facets of their identity through the pblic
geographic separation that they employed in governing their territbriEisat is, they
did things in the more Hellenistic areas that they dared not do in the Jewishraieiae
versa®® For example, they sponsored the building gfmnasiorand at least one pagan
temple in the gentile areas that they ruiedn the Jewish areas, by contrast, they were
careful not to offend traditional prohibitions against the creation of images iin thei
building projects and coinagé.

Because a complete unification of all aspects of Judaism and Hellenism was not
possible, the Herodians employed a strategy that allowed them to nurture drestsin
both Judaism and Hellenism, while minimizing the offenses to customs and culture tha

their diverse subject populations would experience.

% Many scholarly studies of Herod and his familytpay Herod’s piety, or lack thereof, in absolutents.
For example, see Michael Avi-Yonah, etihe Herodian Periogvol. 7 of The World History of the Jewish
People;New Brunswick, N.J.: Rutgers University Press, 1975

3L Eric M. Meyers, “Jewish Culture in Greco-RomaneBtihe,” inCultures of the Jews: A New History
(ed. David Biale; New York: Schocken, 2002), 148.

%2 Ibid., 148.

*Ibid., 148.

* Ibid., 148.



1.2 History of Scholarship: Jewish Marriage and Diwrce

The topics of Jewish marriage and divorce in antiquity have proven to be even
more popular subjects for scholarly inquiry than the widely studied Herodian family.
Indeed, the secondary literature is rich in diverse studies of biblical cantepfi
marriage and divorce. In particular, the teachings of Jesus and Paul oigenanda
divorce have been given intense scruffhyn one sense, the attention garnered by this
particular topic is understandable. Among other reasons, Jesus’ views on divorce
probably receive so much attention because there is disagreement betweespttis
about Jesus’ position on divorce, and his views on divorce were somewhat unusual for
his time and plac In addition, one cannot discount the enduring importance of
defining proper marriage and divorce procedures for committed Jews in motis@tiney
of the interest in these topics. What prompts the majority of studies of Jewitdd mar
practices in antiquity, however, is the desire of Christians to betteutid@rstanding of
the Church’s view on these important subjects.

The Church’s attempt to tie together New Testament teachings and corggmpor

Christian practice meets one of its biggest challenges in the issue okdiVcmany

% For a discussion of the vast secondary literadaréhe topic of marital teachings in the New Testam
see Raymond F. Collins, “Divorce in the New TestatyieBib 75 (1994): 590-593. Other significant
studies that deal with the subject include, WillidmHeth, “Divorce and Remarriage,” Applying the
Scriptures: Papers From ICBI Summit (Hd. Kenneth Kantzer; Grand Rapids: Academie Bob®87),
219-239; David Instone-Brewdbivorce and Remarriage in the Bib{&rand Rapids: Eerdmans, 2002);
John J. Kilgallen, “To What Are the Matthean ExéeptTexts (5,32) and (19,9) an Exceptiom?h 61
(1980): 102-105; Evald Lovestam, “Divorce and Remage in the New Testament]LA 4 (1981): 47-65;
andLarry O. Yarbrough, “Paul, Marriage, and Divorc&Paul in theGreco-Roman World: A Handbook
(ed. J. Paul Sampley; Harrisburg, Pa.: Trinity,20@04-428. While Second Temple Jewish divorce
practices are less frequently the primary subjéaetademic studies, “traditional” Jewish approadiethe
topics are invariably discussed in works on the N@stament passages on marriage and divorce. In
particular, biblical texts referring to divorcejmparily Deuteronomy 24:1-4, have merited extensiteely

in the secondary literature since biblical lawiiglerstood to lay at the foundation of the maritalcfices
advocated by the rabbis and taught by Jesus arldrRhe New Testament writings.

% Raymond E. BrownAn Introduction to the New Testam¢ABRL; New York: Doubleday, 1997), 140-
141.



Christians concerned with the authority of the Bible, divorce is not easily rmbnith
their beliefs For example, Jesus’ statement that all remarriage is adulterous, Paul’s
restrictive position on divorce, and the Matthean exception clause, whichtstdtdse
only legitimate divorces are those precipitated by infidelity, creatéicts for Christians
attempting to live their lives in concert with biblical teachings (Matt 51329; Mark
10:11-12; Luke 16:18; Rom 7:1-3; 1 Cor 7:10-16, 39-40).

The literature on marriage and divorce, prompted by the treatment of marital
practices in the New Testament, is vast but not comprehensive or definitive.alyener
the commentaries on marriage and divorce motivated by the Church’s concerns do an
admirable job relating the New Testament materials to the texts cdrilgeCdaurch.

Some scholars are skillful in their treatment of the background material itetirew
Bible, while others provide detailed comparisons of the New Testament’s views on
marriage and divorce with the norms of Roman sociEgw discussions of this topic,
however, turn to the corpus that is most similar in provenance to the New Testament
materials, namely, the Jewish texts contemporaneous with the writings aéwthe N
Testament.

One recent monograph that does examine both canonical and extra-canonical
Jewish texts to clarify the New Testament’s position on divorce is Daviohiest
Brewer’'sDivorce and Remarriage in the Bibl&elying on biblical, rabbinic, and
Second Temple personal histories, Instone-Brengues that knowing the background
knowledge a typical New Testament reader would have brought to the table is key to
understanding the text’s views on divoféelndeed, he argues that Jews would have

“mentally inserted” the Matthean exception clause, which permits divo(sextial)

37 Instone-BrewerDivorce and Remarriagd,35-136.
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indecency is involved, into any discussion of the grounds for divorce whether the phrase
occurred in the text or ndt. He also maintains that the absence of the Matthean
exception clause in Mark and Luke, for example, is a reflection of the rabbiniatgnde
towards abbreviation, not of a disagreement with the insertion that would later be
recorded in Matthew’

While Instone-Brewer’s work has much to recommend it, his tendency to conflate
all the information he has about divorce in antiquity into a single statement =i Jew
practice, namely that the Church’s position on divorce derives from a misreadimgy of
biblical evidence and that Jesus permitted divorce under certain circumstances
problematic®® Because Instone-Brewer’s aim is to change the Baptist church’s policie
towards divorce, his tendency towards conflation is understandable; in doing so,
however, he obfuscates much of what makes this period such a fascinating chapter in
Jewish history—namely, its diversity. Nonetheless, Instone-Brewer’'sib@icellent
on many levels and is an important study because of its use of extra-cadewical
sources on marriage and divorce.

Studies of marriage and divorce practices that were or would become canonical
have been produced by scholars in the field of Jewish Studies as well. Like their New
Testament colleagues, most of these scholars are interested mainlizistaheof the
development of theoretical concepts in Jewish law. For example, Louis Epsteumsevol
from 1927, The Jewish Marriage Contract: a Study in the Status of the Woman in Jewish

Law,is a book-length study of the marriage contract, a document that largely details t

3 bid., 135. The Matthew exception clause as it is reabidd 9:9 reads: “And | say to you: whoever

divorces &rtoAvom) his wife,except for unchastitfur) émti mogveta), and marries another, commits

adultery.”
% Instone-BrewerDivorce and Remarriage,61-167.
“lbid., ix-xi, 310-314.
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settlement due the wife in the event of divottén a more recent monograpiifpmen

and Divorce Shlomo Riskin reviews the history of Jewish divorce law as it is described
in the rabbinic writing8? More specifically, Riskin’s work is a guided review of the
history of Jewish law aimed at creating changes in contemporary Jewishedivorc
practices. Thus, Riskin attempts to read ancient, medieval, and Renaissanee divorc
precedents in such a way as to alleviate the compromised position that women ¢have hel
in traditional Jewish divorce proceedings from antiquity onward.

Because both Epstein and Riskin’s works are largely reviews of the history of
authoritative law, ohalakhah as opposed to the history of how Jews actually married
and divorced, they do not discuss many of the documents that are most important for this
study: personal legal documents and narratives of actual marriage and dasasdérom
antiquity that exhibit forms that did not survive to modern timesagskhically
acceptable. For example, the marriage and divorce practices of the Herodlgn fami
which are often aberrant by later Jewish standards, rarely find theinteastudies
concerned with the history bfilakhah*® While the vast majority of secondary literature
on Jewish marriage and divorce focuses on canonical texts, a number of well received
recent studies dialogue with the non-canonical texts discussed in this stuolyin T

particular, have been singled out for discussion here.

“! Louis EpsteinThe Jewish Marriage Contract: A Study of the RaistBourcegNew York: Jewish
Theological Seminary of America, 1927).

“2 Shlomo Riskinwomen and Jewish Divor¢eloboken, N.J.: Ktav, 1989).

3 The case of Salome and Costobarus’ divorce isdkeble exception to the rule that studies conekrne
with the history of Jewish marital law do not refermarriages and divorces that are aberrant frantater
halakhicstandpoint. The divorce initiated by Salome iseljccited in the literature as “proof” that Jewish
divorce protocol in the Roman era limited the aztigle in divorce to the husband and requiredttieat
divorcing husband send his wife a divorce deed ¢vweuagh neither criterion is fulfilled in Salome’s
divorce. Josephus’ comments about the divorceslwhiiggest that Salome’s actions were contrary to
Jewish norms are evaluated below in chapter 8.
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Michael Satlow’s monograpldewish Marriage in Antiquityis a recent and well-
regarded discussion of ancient Jewish marrfagdatlow’s primary source is rabbinic
literature, although he does turn to non-canonical works, such as the pseudepigraphal
writings, the histories of Josephus, and papyri collections to help elucidatblie ra
views of marriage. Throughout his study, Satlow attempts to describe tlne o€ali
Jewish marriage, both in and of itself and in contrast with its ideal as described in the
various texts that the Jews of antiquity held to be authoritative. Another important
distinction that Satlow makes concerns the disparity between the ideals iaigmarr
current in the Babylonian community and those of the land of I&tael.

Satlow argues that there was no one ideal of Jewish marriage in antiquity, but
rather a number of different ideas about marriage that were held by vavaish J
groups:® Satlow also concludes that there was a great disparity between theory and
practice when it came to marriage. Instead of reading the prescriptionarfiage
recorded in Jewish legal texts as accurately describing marregagelsses that Jews in
antiquity no more lived up to the lofty ideals of marriage than do Jews of todzgtlow
states his most controversial conclusion as follows: “There is nothing elgeatésh
about ‘Jewish’ marriage in antiquity® He goes on to explain that “there was no

‘essence’ of Jewish marriage, no single quality that must have been present for

4 Michael Satlow,Jewish Marriage in Antiquit{Princeton, Princeton University Press, 2001).

**Ipid., 11-21.

*® Ibid., xvi.

*" Ibid., 104.

“8 |bid., xvi. Also, see Ross S. Kraemer, “Typical angiphtal Jewish Family Dynamics: The Cases of
Babatha and Berenice,” lBarly Christian Families in Contexeds. Dave Balch and Carolyn Osiek; Grand
Rapids: Eerdmans, 2003), 130-156. Similarly, SiMarks, in her study of Jewish marriage, argues tha
Jewish marriage rituals were not distinct from gerdnes until the rise of the rabbis (Susan Marks,
“Jewish Weddings in the Greco-Roman Period: A Reit@ration of Received Ritual” [PhD diss.,
University of Pennsylvania, 2003], 261-265).
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marriage to be termed Jewish."Satlow’s caveat to this statement is that Jews in
antiquity did attempt to mark their marriages as Jewish, but they found their own unique
ways to do so and did not rely on any universally recognized practice to mark their
Jewish identity.

Satlow understands Jews to have been part and parcel of the larger sociéty, whic
explains why their practices mirrored those of their gentile neighbors. This elppras
become the standard model for understanding Jewish history. Susan Marks describes the
new model succinctly.

Post-modern models emphasize discourse and the two-sided coemergence

of practices, seeing change and adaptation as mutual, and recognizing the

difficulty and arbitrariness of establishing a one-directional influéhce.

This newer model stands in stark contrast to the earlier standard, which eodlerst

Jewish civilization to be unique and largely free of commonalities with therices

trends of other civilizations. Although Satlow’s argument about the “ordinatiokss
Jewish behavior is compelling, his position is controversial because he uses a major
lifecycle event—marriage—to make his point. It is commonly assumed, dbpbygia
proponents of the older model, that most Jews would have exhibited marked differences

from their gentile peers in formalized rituals such as marriaggatlow’s monograph

may have an unspoken subtext: if the Jews did not even resort to marriagepthetic

9 Satlow,Jewish Marriagexvi.

0 Marks,Jewish Weddingd,8.

*1 Boaz CohenJewish and Roman LafMew York: Jewish Theological Seminary of Amerita66), 156-
157 and Victor Hamilton, “Marriage ABD 4:559-572, 559. Eric Meyers, in agreement witHdsat
assumes a less apologetic position than Cohen.eideglong with others, finds the burial practioés
Jews in Roman Palestine to exhibit strong Greco-&oimfluences, as gentile forms of art and archirec
were adopted for this final lifecycle event everoagithose Jews he assumes would have displayed the
most conservative Jewish impulses, namely the tegdibbis. Consequently, Meyers argues that aatppti
certain foreign cultural practices did not necasareclude a strong attachment to Judaism. See E
Meyers, “Jewish Culture,” 161 and 174.
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were substantially different from their non-Jewish neighbors, then how can wet thepe
Jews to have been unique in other mattérs?

Adiel Schremer provides yet another view of Jewish marriage. He udiealbib
texts sparingly and rabbinic texts intensely, as well as matewals@umran, early
Christian literature, the apocrypha and the Judean desert papyri, to writdl aistmiga
of Jewish marriage during the late Second Templé®eke finds differences over time
in the ideals of marriage, as well as differences based on culturadjsetEor example,
over time the ideal of marriage changed from a procreative unit to iamslap for
emotional fulfillment. Moreover, Schremer notes that the ideal of marmaie i
Babylonian-based Jewish community differed substantially from thatqteshmn the
Jewish community of the land of Isrgél.

While studies of marriage in the Bible and extra-biblical sources hawve bee
popular, studies of extant divorce texts have not earned the same level airattefri
fact, the only non-canonical Jewish divorce text that has won extensivean¢atrthe
secondary literature is the papyrus popularly identified as a divorce documgsetf, or
from Nahal Hever in the Judean Desert (P. XHev/S&®13he proper interpretation of
the papyrus, discovered among other finds from the Bar Kokhba era in caves near

Qumran, has preoccupied many scholars. The controversy surrounding the document in

%2 Kramer agrees that Jewish families were not difiefrom early Christian families (Kramer, “Typical
and Atypical,” 155-156). Marks argues that Jewigddings were not different from gentile ones uhii
rabbis of the Talmud instituted changes to theatiaffectively creating distinctions between Jewvasid
gentile wedding practices (Marks, “Jewish Weddihgsi).

%3 Adiel SchremeriMale and Female He Created Them: Jewish MarriagéélLate Second Temple,
Mishnah, and Talmud Periods Hebrew; Jerusalem: Zalman Shazar Center, 2003)

*|bid., 127-142, 339-340.

%5 Other studies of Jewish marriage and divorce heem published. Since most are intended for use as
handbooks by rabbis in the trenches and are notathreviews of the history of Jewish marriagelan
divorce, they are not useful for the specializadew of the subject undertaken here.

*% The official translation of the document refersghe deed as a waiver of claims; see Hannah Mo@ott
and Ada YardeniAramaic, Hebrew and Greek Documentary Texts frommaNBlever and Other Sites with
an Appendix Containing Alleged Qumran Tests: Thgab€ollection Il (Oxford: Clarendon, 1997), 65-70.
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guestion, which boils down to a disagreement over the proper translation of a few
particles, has been detailed in a number of recent articles about Jews inyaimtiquit
general and Jewish marital life in particularMoreover, a rancorous battle over the
proper identification of the papyrus itself has taken place ir#meard Theological
Review®

Both of the camps actively debating the “divorce document” turn to the same
evidence to support their respective sides, although the claims that they makeefrom
evidence differ greatly. While one side, led by Adiel Schremer, sees the cdraom
extra-canonical Jewish texts as bolstering their position for a conseryabwe-rabbinic
reading of the “divorce” document, the opposing side, championed by Tal llan, views the
same evidence as supporting what she refers to as a “provocative” reath@gext tas
the single extant text witnessing to the legal permissibility of divordatiedt by Jewish
women>® The articles on the Nahal Hever papyrus are well researched andadgiibyl.
However, since all of these studies are limited in scope, there is no sense afehe lar
context of Jewish marriage and divorce in which a document like this could have
emerged. In spite of this problem, the articles on this papyrus are daticair study
because combined with the books of Instone-Brewer, Satlow, and Schremer, they

comprise a large percentage of the secondary literature relevant to this study.

" Robert Brody, “Evidence for Divorce by Jewish War@2JJS50 (1999): 230-234; Tal llan, “Notes and
Observations on a Newly Published Divorce Bill frtima Judaean DesertTR 89 (1996): 195-202; Tal
llan, “The Provocative Approach One Again: A Resgwto Adiel SchremerTR91 (1998): 203-204;
David Instone-Brewer, “Jewish Women Divorcing Thdirsbands in Early Judaism: The Background to
Papyrus Se’elim 13 HTR92 (1999): 349-57; and Adiel Schremer, “DivorcePispyrus Se’elim 13: Once
Again a Response to Tal llariiTR91 (1998): 193-202.

%8 |lan, “Notes and Observations”; llan, “Provocatieproach”; and Schremer, “Response to Tal llan.”
%9 Schremer argues for the conservative interpretatibiereas llan suggests a more “provocative” readi
(Schremer, “Divorce in Papyrus Se’elim 13" vs. |[l&Notes and Observations” and “Provocative
Approach”).
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1.3 History of Scholarship: Herodian Marital Practices

The topics of the Herodian family’s relationship to Judaism and Jewish marital
practices have each merited much independent attention in the secondauyditefat
gap exists in the scholarly record concerning the union of these two topicty,tame
study of the particular marriage and divorce practices of the Herodians. hGagy t
studies on the marital practices of the Herodians have appeared, in contrashsoofloze
studies about the political history of the Herodian kingdom as well as innumerable
treatments of Jewish marital practices in the Bible and rabbinic litef3t

Tal llan’s study, “Intermarriage in the Herodian Family as a Paradigm for
Intermarriage in Second Temple Judaism,” uses the issue of identity asgdaard for
a larger study of the frequency and social acceptability of intermaraiagng Jews in
antiquity®® llan compares evidence for the Herodian family’s marital choices in
Josephus with that implied or explicitly stated in other ancient Jewish spboties
canonical and non-canonical. She concludes that the royal family’s practice of
intermarriage must have been within the bounds of acceptable Jewish behavior in their
era, given the frequency with which the family entered into these typeardages?

Another article that is centered on the Herodian family’s domestic livesi/l™ire
Hadas-Lebel's study, “Les mariages mixtes dans la famille d’'Hétddehalakha
prétalmudique sur la patrilinéarité,” complements llan’s study. Wlaitei$ interested in

how issues of identity might play a role in selecting one’s spouse, Hadasd pimst

€9 Kokkinos,Herodian Dynasty26.

81 Tal llan, “Intermarriage in the Herodian Familya®aradigm for Intermarriage in Second Temple
Judaism” (paper presented at the annual meetitiged®ociety for Biblical Literature, 2002), 1-15.
®2|bid., 8-15, esp. 11, 15.
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concerned with the legal aspects of Herodian intermarffag@he argues that Jewish
norms in the late Second Temple period allowed Jewish males to marry gemtiénw
but forbade Jewish women from marrying gentile m&lel other words, she agrees
with Shaye Cohen that the patrilineal principle continued to determine Jewnsityide
Herodian time$> Furthermore, Hadas-Lebel thinks that Josephus’ appraisal of the
Herodians’ marital practices should be seen as representative of howriitgtyclews
would have viewed the royal Jews’ marriages and divorce, since she finds Jdsdmhus
uniquely well placed to offer standard views of their marital practftes.

Kenneth C. Hanson, the scholar who has invested the most energy into the topic
of Herodian marital practices, turns to the social sciences to better undelstm. In a
three-part study, he examines topics such as economics, marital chailcgsneaalogy
and descent. He concludes that the single most important factor in understanding the
domestic histories of the Herodians is the concept of kifféh@ne of the three
segments of Hanson’s study, “The Herodians and Mediterranean Kinshif: Par
Marriage and Divorce,” is important for the present investigation becaugbet asly

study that considers all of the family’s marriages and divorces.

8 Jlan, “Intermarriage,” 1-15 and Mireille Hadas-leh“Les mariages mixtes dans la famille d’Hérotle e
la halakha prétalmudique sur la patrilinéarif@2J152 (1993): 397-404.

% bid., 401-403 and llan, “Intermarriage,” 10-11 and 15.

% Hadas-Lebel, “Les mariages,” 403.

® Ibid., 397-398.

%" In his three-part series of articles on the Hansiand the concept of kinship published inBli#ical
Theology BulletinHanson argues that the particular expressiomnship unique to Mediterranean
societies both present and past explains the rhahitéaces made by the Herodians; see Kenneth C.
Hanson, “The Herodians and Mediterranean Kinshipt P Genealogy and DescenBTB 19 (1989): 75-
84; “Marriage and Divorce.”; and “The Herodians andditerranean Kinship: Part Ill: Economic&TB
20 (1990): 10-21). Although Hanson has made thst mmmpelling argument for kinship as the central
organizing principle of the Herodian family’s matithoices, a number of other academics have lgewi
stressed the importance of kinship to family lifeantiquity. See Bruce J. Malina/indows on the World
of Jesus: Time Travel to Ancient Judeauisville: Westminster John Knox, 1993), 1; JahrPilch and
Bruce J. MalinaBiblical Social Values and Their Meaning: A Handk¢Beabody, Mass.: Hendrickson,
1993), 70-71; and Richardsdfing of the Jews38.
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Other than Hanson'’s article, no other study of the royal family reviewsaityiaj
or even a representative sample, of the Herodians’ marriages and divoroesd, st
other studies tend to focus on a few of the best known cases related in Josephus’
histories. It is striking that scholars have shied away from writingooeinensive
histories of the marital practices of the Herodians, since Josephus has mycbrtarsa
subject. The absence of such histories is all the more notable given that yhef Skoith
family life in general and lifecycle events in particular have atha good deal of
attention in recent years, as scholars have realized the importance @& faimay life to
fully understanding the culture of ancient peopfed possible explanation for this
conspicuous absence in the secondary literature is that some scholars magnohtiezs
subjects of Jewish marital practices in antiquity and the marital l@istofithe Herodian
family to be mutually exclusive areas of inquiry, a distinction to which we ettirn.
Consequently, these scholars would not find problematic the dearth of secondary studies
about the intersection of the Herodians’ domestic history with the norms of Jewish
marriage and divorce lafv.

Although studies devoted exclusively to the marital histories of the Herodian

family are rare, most discussions of the larger topic of Jewish marndg#iverce

% Examples of the recent well-received monograpladimtgwith family life and lifecycle events include
Léonie J. ArchertHer Price is Beyond Rubies: The Jewish Woman irc@GRoman PalestingdSOTSup
60; Sheffield, England: Sheffield Academic Pre€90); David L. Balch and Carolyn Osidkarly
Christian Families: An Interdisciplinary Dialogu&rand Rapids: Eerdmans, 200B)ordecai A.
FriedmanJewish Marriage in Palestine: A Cairo Geniza St¢dlsrusalem: Daf-Chen, 1980); Kenneth C.
Hanson and Douglas E. Oakm&alestine in the Time of Jesus: Social Structures $ocial Conflicts
(Minneapolis: Fortress, 1998); Mendell Lewittdswish Marriage: Rabbinic Law, Legend, and Custom
(Northvale, N.J.: Aronson, 1994); Bruce J. Malimhge New Testament World: Insights from Cultural
Anthropology(Louisville: Westminster, 2001); Susan Marks, “JdwiVeddings”; Leo G. Perdue, Joseph
Blenkinsopp, John J. Collins, and Carol Meyé&ianilies in Ancient IsraglLouisville: Westminster,
1997); and Pilch and Malin8iblical Social Values.

®Many scholars understand the Herodians to have begs but do not think that they chose to marry and
divorce by Jewish norms. See, for example, Sclawagdrippa I,134 and Rabello, “Divorce of the Jews,”
9.
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practices in antiquity mention at least one of the examples provided by Josephus. The
most frequently cited case is Josephus’ description of the highly atypicalediveven

by Herodian standards—of Salome and Costobarus (Joséptius5.259-260Y° The
particulars of this case are that the wife, Salome, initiated divorce by sdmwing

husband, Costobarus, a divorce document. Josephus does not only describe Salome’s
divorce, he tells us what he personally thinks of it as well. Josephus comments that
Salome’s actions were not in accord with Jewish law, which by his understanding,
restricts the right to initiate divorce to men (JosephAns,15.259-260). Scholars
repeatedly single out Salome’s divorce to illustrate the rule that Jewisewaouald not
initiate divorce in the late Second Temple ErdBecause it is widely accepted that only
men could initiate divorce according to Jewish law, most scholars have not found it
necessary to critically engage Josephus’ description of Salome’s divoteaginser

divorce is dismissed as Roman in orientafforsimilarly, few discussions of Salome’s
divorce consider the possibility that women might have had the ability to initietecdi

in the Herodian era despite other contexts where the most literal readingiuss
writings suggests that female initiation did occur. While studies of Jevastiage and
divorce in antiquity that cite Josephus nearly all discuss Salome and Costobarce,
they do so to the exclusion of the vast majority of marriages and divorces recorded i

Josephus’ writings, which are scarcely mentioned in the secondary litertadllre a

0 Brody, “Evidence for Divorce,” 231 and llan, “Nstand Observations,” 196.

" Brody, “Evidence for Divorce,” 230-231 and Schrenié Reply,” 193.

2 Brody, “Evidence for Divorce,” 230; Instone-Brew&fewish Women Divorcing,” 349; Schremer, “A
Reply,” 193; llan, “Notes and Observations,” 196¢ &tewart Perowndhe Life and Times of Herod the
Great (Glousctershire: Sutton, 2003), 87.
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1.4 Uniqueness of the Present Study

This study is believed to be the first comprehensive discussion of Herodian
marriage and divorce. A few previous studies of the Herodian family’s inanatztices
do exist; but with only one exception these earlier studies of the Jewish dis@lss
only one facet of the Herodian family’s matrital practices, for examputermarriage.
Moreover, all of the earlier discussions of the Herodian’s domestic lives afaibd, as
a result, do not dedicate much attention to situating the Herodian marriages anddivorce
within their larger context of Roman, Hellenistic, and Jewish culture. Consequently
these studies sometimes misrepresent the Herodians’ choices.

This study’s interpretation of Salome’s divorce of Costobarus is unique. On the
one hand, most discussions of Jewish divorce in antiquity do not find it necessary to
seriously engage Salome’s self-initiated divorce, because scholartheielivorce as an
example of the Hellenistically-inclined Herodians appealing to a Ronaatige’> On
the other hand, llan and Bernadette Brooten argue that divorce initiated by wasa
licit Jewishpractice’ The reading of Salome’s divorce forwarded in this study bridges
the gap between of these two extremes. That is, | argue that Salome’s @rasrc
inspired by gentile legal practices, yet the complicity of Jewishigtgahade woman-
initiated divorces, like her own,de factoJewish practice. Similar to what Shaye Cohen
found in his work on the origins of the matrilineal principle, this study finds that over

time the co-mingling of Jewish and gentile legal concepts allowed diirotie¢éed by

3 Bernard Jackson, “IntroductiodLA 4 (1981): 5 and D. Schwart&grippa |,134..

™ llan, “Notes and Observations” and “Provocativepgach” and Bernadette Brooten, "Zur Debatte iiber
das Scheidungsrecht der judischen Frau," EVTh 883)1466-478 and "Konnten die Frauen im alten
Judentum sich von ihren Mannern scheiden? Ubertgguau Mk 10,11—12 und 1 Kor 7,10—11," EVTh
42 (1982): 65-80.
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women to become a licit Jewish alternative even though this practice is pmbhibite
according to a popular interpretation of the Tofah.

This study also stands in opposition to the standard appraisal of Herodias’
marriage to her first husband’s half-brother, Herod Antipas (Josefphti48.109-
115)® Josephus interprets Herodias’ second marriage as forbidden by biblical laws
proscribing incestuous unions, and subsequent studies have accepted this view. This
study, by contrast, raises the possibility that Josephus’ critique might @iebt the
strict legal interpretations advanced by his own peer group. Consequently, many of
Josephus’ contemporaries may not have agreed with his appraisal of the union.

Also, this study finds the Herodians to be law-abiding Jews to a great extent—or
at least their public actions were scripted so that others would view themhd$ suc
While a number of early twentieth-century scholars were unwilling to tabdHerodians
as Jews, contemporary scholars almost universally identify them a&s8cholars are,
however, careful to point out that while the Herodians were Jews, they were not pious
Jews—often finding support for their stance in the Herodians’ marital praCtices
example, Rabello expresses the standard view of the Herodians’ maritalgw attihe
following statement: “Josephus stresses that her [Herodias’] attitudeowtary to
Jewish law: here, as in other cases connected with Herod and his family, one is not

dealing with Jewish, but rather with Hellenistic and Roman customs, giveratkedn

5'S. Cohen, “Origins,” 37, 42-46, 49, and 52-53.

6 Citations from Josephus refer to Herod Antipaslesod the tetrarch.

"D, SchwartzAgrippa 1,134.

"8 Contrast Grosd{erod the Great107 and BuschThe Five Herods]7 to llan, “Intermarriage,” 1-15 and
Shaye J.D. Coheithe Beginnings of Jewishness: Boundaries, VarietlasertaintiegHCS 31; Berkeley:
University of California Press, 1999), 13-24.

9 Aryeh Kasher, and Eliezer Witztumding Herod: A Persecuted Persecutor: A Case Stady i
Psychohistory an&sychobiographySJ 36; Berlin: de Gruyter, 2007), 23.
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assimilation of this family® The Herodians in general and Herod in particular did not
always do what was right and just, and none would defend the behavior of the Herodians
from the standpoint of morality. This study will argue, however, that their public
behavior, including their marriage and divorce practices as they are etéeljon this

study, appears to have been largely informed by Jewish teachings as thaufnmdly
understood them. Indeed, the Herodians were serious Jews who both knew the law and
actively sought to uphold it. In particular, even though the Herodians did not uphold the
extra-biblical teachings advanced by various late Second Temple Jeatishtisey did

uphold biblical law.

1.5 Methodology

The present study attempts to better understand the diversity of Judaisrtate the
Second Temple era and the relationship of this diversity to the theoretical ideal
expressed in authoritative Jewish texts. The extant written corpus edlimiich in
turn restricts our ability to fully understand the diversity within Judaism dsawéhe
dissonance between authoritative traditions and the actual daily practiesgsahJ
Roman Palestine. We can, however, isolate and submit to rigorous scrutiny one of the
legal subjects that appears in multiple sources, in an effort to understand wishtlifewi
would have looked like in the late Second Temple period. Our interpretative lens is the
marriage and divorce practices of the Herodian family. Through the studiuaf a
marital practices in the ancient world, we seek not only to understand how manthge

divorce were practiced and conceptualized by the royal Jews in Roman Palestne

80 Rabello, “Divorce of Jews,” 9.
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broadly but also to consider how understanding marital practices can shed light on many
other aspects of ancient Jewish life. In particular, the relationship ofcled@as$ to actual
daily practice and the complex relationship between Jewish and Roman lavgezatof
interest.

The time period under discussion in this study will be referred to alternatibly as
era of the late Second Temple and the period of Roman Palestine. Admittedly, rieither o
these terms precisely describes the events and texts under discussionunyhiéet
example, events beginning as early as 55 B.C.E., some eight years prior to #tre Rom
conguest of Judaea, and as late as 79 C.E., nine years after the Second Temple was
destroyed, are treated in this study. Moreover, the rabbinic texts were ndeceaatil
220 C.E., even longer since the Temple stdotonetheless, because the majority of
events discussed in this study took place in the late Second Temple days of Roman
Palestine, and because the texts and historical events that transpired priateiotban
the identified time period are of interest only inasmuch as they relate tadyéssnore
narrow historical focus, the terms identified above are used to describe eyretimd.
Fortunately, the sources of this study are easier to define than the tiogkthatithey
describe; nonetheless, the sources themselves are not without their coomglicati

Recovering the daily life of ancient Jewish communities is difficult. Tnpus
of writings preserved from antiquity is not only comparatively modest, butapess
uneven. Contemporary scholars know many of the communities that flourished and

played important roles in the past only by name, while a number of apparently insular

8 For some of the complications of using rabbinidgéo study the Herodian period see Ed P. Sanders,
Judaism: Practice and Belief: 63 B.C.E. — 66 QN&alley Forge, Pa.: Trinity, 1992), 10-11 and Cleap
Two: The Sources.
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settlements are seemingly over-represented in the litefatuxechaeology, which often
sheds light on the stories that the extant documents tell, offers some help imingcove
the way of life of Jews in antiquity. However, because many of the sites vehash J
communities existed in antiquity remain populated until this day, large-saaeations
are impossible in many instances.

That said, the arid climates of Egypt and the Dead Sea have preserved a number
of documents from the ancient world, such as the personal archives of members of the
Jewish communities of Elephantine and the Judean Desert; and the Church is responsible
for preserving the writings of Josephus and Philo as well as the New Testamamt. G
that the Herodian family is the primary focus of this study, the histofidssephus are
the centerpiece of this discussion, since they provide the only extant, comprehensive
history of the royals. Nonetheless, the writings of Philo and the New Tegtarmealso
important, since they reveal aspects of marriage and divorce known respeotaely t
intellectual leader of the Alexandrian Jewish community and the viewpointsiofisa
persons affiliated with the Jesus movement. The Dead Sea Scrolls, another important
collection of texts from the late Second Temple period, also preserve arggatte
teachings on marriage and divorce that were presumably in practice dradgrhran
covenanterg® Greco-Roman law codes and gentile critiques of Jews and Judaism will

likewise figure into our discussion, as they will help situate the Herodiatyfamctions

82 For example, the influence of the writings anderiat remains from the insular Jewish outposts
established at Masada and Qumran in the Romars ékaliy disproportionate to the importance of thes
two groups to the late Second Temple Jewish warld whole. For the same viewpoint on Philo selen Jo
G. Barclay Jews in the Mediterranean Diaspora: From Alexanttefrajan (323 BCE to 117 CE)
(Berkeley: University of California Press, 1996%9.

8 Joseph Fitzmyer, “Divorce among First-Century Biitéan Jews,” irEretz-Israel: Archaeological,
Historical and Geographical Studies: The H.L. GiegpVolumgvol. 14; ed. Menahem Haran; Jerusalem:
Israel Exploration Society, 1978): 103-110 and AmaBhemesh, “4Q271.3: A Key to Sectarian
Matrimonial Law,”JJS2 (1998): 244-263.
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within their proper context. Lastly, texts preserved by the Jewish community,sstieh a
Bible and early rabbinic writings, will be consulted inasmuch as they help ¢kigitiat
Josephus has to say about the Herodians. Even though one cannot read biblical and
rabbinic writings and assume that they offer an accurate description efadewish

life, when read critically, comparatively, and with caution, these works sdf@e of our
best insights into the Second Temple Jewish world.

Lest one think that the number and variety of texts at our disposal necessarily
constitute a complete portrait of Jewish marital practices in antiquisyaitthis point
imperative to introduce an important caveat to our study. The history of the Jews of
antiquity is largely the history of the elites. Attempts at writing ang kif social history
of the ancient world are fraught with difficulties. Only the elites Viezeate (and even
then only a small minority), and only the elites left behind written docurfier@sdinary
people of modest means probably could not afford written documents and likely had little
need for these texts, since they lacked sufficient wealth and property to otssydiqn
from legal wrangling” Although references to the poor appear occasionally in the texts,

ordinary people are rarely featured in the extant docurfients.

8 See Catherine Hezsdewish Literacy in Roman PalestiiESAJ 81; Tubingen: Mohr [Siebeck], 2003),
35, 112, 125, 496-499, and 502.

8 Hanson and OakmaRalestine 76; and Marks, “Jewish Weddings,” 50-56, 86. #heo factor that

might help explain the paucity of marriage and dieodocuments is unwritten marriages. Some
references in rabbinic literature suggest that ittewr marriages, common in both Egypt and throughou
the Roman Empire, were entered into by Jews as weith. Ketuboti2:1 the rabbis describe a woman
who cites communal memory of her wedding procesaavidence of her marriage. The text in question
reads: If a woman was left a widow or was divorced andl$#i the heirs or to the husband], ‘| was
married as a virgin’, and [the husband] said, “Nat, | married thee when thou wast already a widdfw’,
there are witnesses that she went forth [to theiaga] in a litter and with her hair unbound, Ketubah
shall be 20@lenar$ (Danby). Since she does not present a marriage documenidenee of her marital
status, it seems clear that she did not process bine text does not say whether the woman orilyitneld

a document that had been lost or stolen, so iésear if her marriage was contracted with a wribot
(Marks,Jewish Wedding$4). Similarly, the Elephantine papyri and theehrdDesert documents suggest
that many Jewish marriages began as unwritten asedoes the fact that Roman marriage did not regui
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The texts concerning the history of marriage and divorce in antiquity als® sha
this bias. Indeed, the documents largely refer to the elite. While, like theheghpor
certainly married and even sometimes divorced, fewer traces of thesagesremain.

The lower classes may have had their own protocol for settling the finandiattzer
logistical issues that marriage and divorce presented, but we lack access to thes
traditions®’ Indeed, the writings of Josephus are disproportionately concerned with the
ways of the elite. Josephus, a wealthy Jewish priest from a prominent farhidy in t
environs of Jerusalem, briefly describes his own marital history beforagumthe
turbulent marital lives of the royals of the Herodian lines. Like most ancieatiarss,

he is largely indifferent towards ordinary people or, as he often refers to tthem, “
masses® In fact, Josephus rarely names or even mentions ordinary figures in his works.
Immune to the agenda of modern social historians, he never takes the timesttheelat
domestic histories of non-elite Jews. Although the papyri from the Judean deseit
include writings concerned with the royal house, the players in the documenthi&rom

collection are far from representative of the average®dew fact, scholars have long

document. See Edward Bleibedgwish Life in Ancient Egypt: A Family Archive Frdime Nile Valley
(Brooklyn: Brooklyn Museum of Art, 200226; XHev/Se 65; and Markdewish Wedding&4-55.

% Scholars generally agree that the intended audiefithe Mishnah appears to be landowning males
living in agrarian communities. For example, tle¢aidled agricultural laws dfera’im assume that the
reader makes decisions about what and how to ptaps. The poor do not voice their own opinions;
rather the elite preservers of the text imaginepthar and their plightZera'im landowners are forbidden
to harvest the corners of their fields so thatgber can make use of the foodstuffs left behimd Peah
1:2-8:9). Similarly, the tithing system is devedopwith an eye towards the needs of the pitid.J. See
Hanson, “Genealogy and Descent,” 76. Also, Jol@ollins, Between Athens and Jerusalem: Jewish
Identity in the Hellenistic DiasporgGrand Rapids: Eerdmans, 2000), 24.

87 Minimally, little is known about the marital custs of the poor since archaeologists have yet towerc
much material evidence related to marriage andrde&zamong non-elite Jews in antiquity (Kramer,
“Typical and Atypical,” 149-150).

8 SandersPractice and Belief48.

8 One of the documents from the Judean Desert may &aoyal connection. Julia Crispina, mentiomed i
the Bar Kokhba documents in the context of her asla guardian for nephews of Babatha’s second
husband, has been tentatively identified by at leas scholar as the granddaughter of the Heragliaen,
Berenice. See Tal llamtegrating Women into Second Temple His{@$AJ 76; Tubingen: Mohr
[Siebeck], 1999), 217-233.
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assumed that the Jews who appear in the Judean Desert papyri were wealtlsg thex
sums of money and assets detailed in the documents are so sighifi€antstudy of
Jewish divorce is, therefore, not necessarily a comprehensive one and msgnteqnéy
the experiences of an exclusive few.

On the one hand, we cannot derive much about the lives of ordinary Jews from
our sources, which are so heavily skewed towards the wealthy and sociallpemtti
This is all the more true in relationship to texts discussing the Herodians,remosyal
family’s level of wealth and influence made them unique even among theidelish
contemporarie¥? Moreover, their status as Roman citizens, the implications of which
will be returned to in our discussion of the family’s practice of divorce, made the
Herodians stand out from most Judean Jews (JoseMand,193-194° On the other
hand, like common Jews, the Herodians’ actions were informed by Jewish traditions and
laws, which in theory should not have differed whether a Jew was wealthy or poor,
famous or unknown, citizen or aliéh.A further hint that the Herodians’ behavior may
not have differed much from that of non-royal Jews comes from the marriage and divorce
papyri and narratives from antiquity. One repeatedly notes that the extant te
concerning marital practices display marked similarities to the Hersdmarital

practices as they are described in Josephus’ writings. Thus, while one should only

% Adam Porter, “Babatha’s Family and Historical Restouction of the Jewish Community of Arabia”
(paper presented at the annual meeting of the SBR/Aenver, November, 2001), 4-5, 7 and Naphtali
Lewis, Yigael Yadin, and Jonas C. Greenfidlle Documents from the Bar Kokhba Period in theeGzv
Letters(DJD; Jerusalem: Israel Exploration Society, 1988},/7.

L porter, “Babatha’s Family,” 7.

%2 Hanson, “Genealogy and Descent,” 76 and llangtimarriage,” 11-15, esp. 15.

% Hanson, “Genealogy and Descent,” 76 and Schiistory of the Jewish Peopld,:316-317.
According to Josephus, Julius Caesar conferrezkeaiship upon Herod's father, Antipater (Josepiie,
1.193-194). Antipater’s citizenship would be initestt, in turn, by his descendants (Schik#story of the
Jewish Peoplel:316-317).

% SandersPractice and Belief47-49.
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extrapolate with caution from the behavior of the royal Jews to that of ordivesy dee
can make an argument that the practices of the Herodians probably did not ditfgr grea
from the behavior of their less wealthy and powerful Jewish contemporariept @xc
social significance.

We must also consider how to relate the various extant texts from antiquity to one
another. At times, this study will compare the extant documents and note points of
contact. This study, however, will refrain from conflating the ideas presamntbd i
various texts in order to arrive at a singular statement of what Jews in RolestmBa
did or thought about marriage and divorce. Just because texts exhibit one or more points
of contact does not mean that they necessarily share the same worldviewthdsee
documents that espouse the same view on a given issue did not necessargy drisve
place through the same process. In other words, we will not assume that atinghiag
true for one set of documents is necessarily true for another. This approach
acknowledges the possibility of a great deal of confluence between the ddsuyee it
does not obfuscate the fact that they can shed light on different values arakgracti

A final reason to avoid conflating the various ancient texts describing marital
practices relates to the nature of the sources themselves. The extant detoateme
the sources for this study were written in different genres and langaagksome from
different time periods and places. Thus, a straightforward comparison of the dacument
would be problematic from a methodological standpoint. For example, comparing] a lega
text such as a divorce document to a narrative account of a marriage in antiquity would
present any number of problems. The degree to which legal texts reflect aattiegépra

varies. Sometimes legal decisions and enactments are more progressitie gacieties
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they are intended for, since their objective is to change practice. At othsy lanve

codes are more conservative than actual practice since laws are notwitldyswn

when social norms have effectively changed practice. Narratives, on the otheréand, a
more likely to reflect actual practice on some level. Thus, the sharp diffsrératene
might encounter in comparing a legal text to a narrative text might nattrefhity.

An equally pressing concern is that we will fail to identify all the ragas and
divorces that appear in our selection of texts. One might well ask if we will &tnow
“Jewish” marriage or divorce when we see one? Most of the scholarship on Jewish
marriage and divorce identifies these unions and dissolutions as Jewish inasrneh a
correspond to late antique and in many cases, medieval fforfws.example, in
accordance with one particular reading of biblical and rabbinic law, divorees ar
considered Jewish when they clearly have the husband as the active partrahet a
wife as the passive one, and include the exchange of a separation document. One must
ask: Is it prudent to dismiss all divorces that do not have these elementsJaswsin-
practices? Indeed, we will encounter a number of cases in our first- and seotng-c
Jewish texts which do not conform to these strict parameters at all. Fqulexanat is
the status of a woman who leaves her husband and marries another, despite the fact that
there is no mention of a formal divorce from her first husband? Is the act of a woman
leaving her husband sufficient to establish divorce? Whatever criterion we desiene
divorce, it is certain that utilizing later normative rabbinic protocol to desearlier

practice is untenable.

% Chapter Two: The Sources discusses this issue thoreughly.
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1.6 Conclusion

Having reviewed the history of scholarship, defined the parameters of our study,
and articulated the methodology to be employed, it is time to turn to the textsltremmse
to hear what they have to say about the Herodian family’s marital psaaticethe larger
guestion of the lived experiences of Jews in antiquity. Along the way we hope to
contribute to the history of research, first by helping to further the understanfding
Jewish marriage and divorce in antiquity, and then by better defining the reigiiohs
the Herodian family and its subjects to Roman law and Jewish custom in the divers

world of Roman Palestine.
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2. The Sources

The primary sources for this study are the texts that have survived fromsthe fi
through third centuries C.E. that mention the Herodian family or discuss Jewish
conceptions of proper marriage and divorce procedures. The study also turns tyancilla
sources that discuss and describe the larger history of Jewish marrigtgepralhese
sources, some from as early as the fifth century B.C.E. and others as feteadyt
medieval period, are critical to this study inasmuch as they help contexthalize
Herodians’ marital choices. While the primary texts from diverse cultardaégts are
certainly important resources, their great disparities in provenance categheir usage.
Given this problem, it is helpful at this point to review the ideological tendemagag,
and authorship for the primary sources cited most frequently in this study: bhewHe
Bible, the Elephantine papyri, the writings of Philo and Josephus, the New Testdrae

Judean Desert papyri, rabbinic literature, Roman law, and the Cairo Geniza dtscume

2.1 Hebrew Biblé

Both narrative and legal texts from the Hebrew Bible contain information about
marriage and divorce. Narratives such as the story of Rebecca’s Hdtrdsiaac and
Jacob’s marriages to the sisters Leah and Rachel provide hints about bislinzsriage
customs and laws (Gen 24:1-67; 29:9-30). For example, these stories reveah#lyat it
have been important to establish a woman’s consent to marry, that a maeiages fe

paid to the bride’s family, and that an older sibling was probably expected to bedmarri

! For the purposes of this study, all translationsifthe Hebrew Bible are from the New Revised Saathd
Version. Hebrew language texts are fromBfidia Hebraica StuttgartensiéKarl Elliger and Wilhelm
Rudolph, edsBiblia Hebraica Stuttgartensi¢Stuttgart: Deutsche Bibelgesellschaft, 1997).
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before a younger one (Gen 24:57-58; 29:18-30). Biblical legal texts provide informat
about marriage and divorce practices that supplement what one can learn from biblical
narratives. For example, Leviticus preserves a number of laws rdlatiegtrictions

placed on the marriage partners of priests (Lev 21:7, 13-15). Other biblicadlé=cribe

a woman'’s legal status in the time between betrothal and marriage andvaitee dis

well (Lev 22:12-13; Deut 24:1-4).

The importance of the Hebrew Bible as a source for our study of the Heradians i
unquestionable. Indeed, both the authority and distribution of the biblical texts irethe lat
Second Temple period are well established. While the exact date of the caoomtati
Hebrew Scripture is elusive, few would disagree that the authority of the five bboks
the Torah was established centuries before the entry of the Herodian family on the
historical scené. Moreover, Josephus’ works, the Theodotos inscription and the New
Testament all testify that Torah reading was an established priacticst-century
synagogues on the Sabbath, holidays, and market days, ensuring that many Jews had a
general understanding of the Torah’s contents (Josepgu#p.2.175; Mark 1.21-22;

Luke 4:16-22; Acts 13:14-15; 15:21; 18*Philo makes this point explicit, noting that
Moses required that all Jews attain expert knowledge of the laws. Consedinently

[Moses] required them to assemble in the same place on these seventh days, and...hear

2 Sid Leiman outlines the points of scholarly comssenabout the stages and dating of the canonization
the books of Torah. See Sid Z. Leim@he Canonization of Hebrew Scripture: The Talmuadid
Midrashic EvidencéNew Haven: Connecticut Academy of Arts and Scied®81), 16-17.

% Lee Levine;The Ancient Synagogue: The First One Thousand YNess Haven: Yale University Press,
2000), 137-138.
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the laws read so that none should be ignorant of them” (Phifmpth.7.11-12 [Colson,
LCL]).*

Even though the authority and distribution of the Torah throughout Roman
Palestine is certain, it does not necessarily follow that there are nosctordae use of
this source to define Jewish practice in the late Second Temple period. On the contrary
the use of the Bible as a guide to first-century practices is notoriouslyeamgirst, the
biblical legal texts are incomplete in that they provide no guidance about amafmbe
common scenarios. Second, a thorough reading of the biblical texts is not sufficient
inform us fully about Jewish practice in Roman Palestine. Indeed, it is notyectser
what a biblical law meant during the biblical era, not to mention in Second Templ& days
Third, because of the major role that interpretation played in the actualizatidnicdilbi
law, we cannot presume to understand how Jews would have implemented a given law
even if the biblical reading itself seems straightforward. As Ed Sandiées Weven
discovering that a rule...was biblical, or was thought to be biblical, does not guite tel

what people did®

* 1 00V émoinoe; Taig ERdOHAIS TADTALS TUEQALS AVTOVS Elg TAVTOV NEiov cLVAYETOaL Kal
kaBelopévoug pet’ AAANAwY oLV aidol kat KOoUW TV VOHWV dkgoaoBOal ToL pundéva
ayvonoat xaow. (Hyp 7:12) More of Philo’s references to Torah readings aumébinEmbassyl 56
andGood Persor81-82.

® Bruce Wells, “What is Biblical Law: A Look at Peeuchal Rules and Near Eastern Practic8® 70
(2008): 223-243.

® SandersPractice and Belief66.
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2.2 Elephantiné

The Elephantine papyri document life in a fifth century B.C.E. colony of Jewish
mercenaries in Egypt.The papyri are of diverse genres, including financial, legal, and
personal documents, and are divided into three distinct archives—one communal and two
belonging to individual familied. Historians who have studied the papyri have noted two
striking tendencies in the archive. First, the financial and legal documehtsafthive
exhibit a strong egalitarian impulse, perhaps inspired by military ideologg\yptian
practices’ Second, the papyri indicate that the Jews of Elephantine were well integrated
into the larger society in which they livét.For example, documents in the collection
depict the close business and personal ties of the Elephantine Jews to their gentile
neighbors. In fact, the two groups were so close that marriages sometimes teok plac
between the Jewish and gentile residents of Elephantine (P. Cowley 14, 15).

While the communal archive provides many details about life on Elephantine, the
two family archives from the collection are of most interest for this stBadyh the
family archives of Ananiah and Mibtahiah contain various documents regarding the
establishment of marriage and financial documents concerned with both marriage and
divorce. The Ananiah archive, which spans forty-seven years, includes a marriage

contract between a slave girl, Tamut, and a Jewish temple official, Answreof

" Unless otherwise specified, this study uses Ar@mwley’s transcription and translation of the Agim
papyri from the communal and Mibtahiah archives Bdd/ard Bleiberg’s translation of the Ananiah
archive (CowleyAramaic Papyriand Bleiberg,Jewish Lif¢.

8 Bleiberg,Jewish Life9, 17.

% Ibid., 23.

% Tal llan, Integrating Womer253; Ilan, “Notes and Observations,” 196, 201; $ack “Introduction,” 5;
Brody, “Evidence for Divorce,” 231, fn. 7; Ze'ev Walk, Jewish Matrimonial Law in the Middle Ages
(Scrdud 6; London: Oxford University Press, 19@@0-121; and Terry G. Wilfong, “Marriage and
Divorce,” OEAE2:340-345.

1 Bleiberg,Jewish Life11, 13, 18-19, 30, 34, and 43.

1bid., 9, 15, and 26.
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Azariah, as well as the marriage deed of Tamut’'s daughter, Yehoishema,do ties
prominent Elephantine Jewish family, Ananiah son of Hatjgadibtahiah’s archive
preserves documents relating the to archive’s namesake’s three (or fauspesr
including marriage contracts, deeds of renunciation and various property to(Rrac
Cowley 9, 14, 15§*

The importance of these two personal archives to our study of the Herodians’
marital practices is that, as we find with the royal Jews, they provideree of highly
assimilated Jews who were also committed to Judaism. Furthermore, |tterttkans,
the Elephantine Jews adopted legal practices that did not survive over timeJesvish
alternatives. For example, the Elephantine legal practice of swéwrihg names of
pagan gods is at odds with standard views of how Jews in antiquity should have behaved
(P. Cowley 44, 14¥> More relevant to the study at hand, the Elephantine tradition of
granting men and women legal equality in marriage and divorce proceedings suggests
that some of the Herodian family’s marital practices may not have been unigwesh Je
legal history (P. Cowley 15; P. Kraeling¥).

Nonetheless, there are several reasons why we must be cautious in using the
Elephantine papyri for this study, namely the community’s chronologicajraeloical,

and cultural distance from Roman Palestine. First, five centuries seth@ratating of

131bid., 9 and 14-16 and Bezalel Porten and Ada Yardehives From Elephantine: The Life of an
Ancient Jewish Military ColongBerkeley: University of California Press, 196849 and 154.

14 Arthur Cowley,Aramaic Papyri of the Fifth Century B.@xford: Clarendon, 1923), 84 and Joseph
Modrzejewski,The Jews of EgypFrom Ramses Il to Emperor Hadrigtrans. Robert Cornman;
Philadelphia: Jewish Publication Society, 1994), 35

15 Bleiberg,Jewish Life18. Two of the Judean Desert papyri also presexaenples of Jews swearing by
the genius otycheof the emperor (Hannah M. Cotton, “The Rabbis d&edDocuments,” idews in a
Graeco-Roman Worl¢ed. Martin Goodman; Oxford: Clarendon, 1998), 168). Other practices of the
Elephantine community may have been unique t&dr example, a papyrus from Elephantine lists the
payments of the communal taxes for the upkeepedf tample. In addition to collecting for the telmpt
Elephantine, the papyrus lists contributions fer wWorship of Anat-Bet'el and Ashim-Bet'el
(ModrezejewskiJJews of Egypt37).

1% Bleiberg,Jewish Life26-27.
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the Elephantine papyri from the rise of the Herodian family to political provoen the

first century C.E. Second, the island of Elephantine is geographically distantddeaa,
especially by ancient standards, when travel time for both correspondence aed peopl
would have been very long. Third, because the Elephantine community adopted some
practices in opposition to what is thought of as normative Jewish practice, moatschol
dismiss the papyri as lacking long-term significance and therefore woedign the

papyri’s inclusion in a study of marital practices in late Second Templstme

2.3 Philg®

Philo, a philosopher-historian from turn-of-the-millennium Alexandria, wrote a
series of studies on religious thought in Judaism, as well as histories of tla@dsiex
Jewish community and an apology for Judaism. Philo, who is generally reticemit¢o rel
autobiographical details in his writings, does not describe his own domestic histoey.
also refrains from discussing the marital choices of prominent Alexasdundnether
Jewish or gentilé® However, he does describe theoretical concepts related to marriage,
divorce and its procedures as they relate to his understanding of the Torah.

Most of his references to marriage and divorce come from a treatisecehitid
Special Laws.Philo details the rigid requirements for women who seek to marry high

priests and the concessions allotted lesser priests in a treatise conadrribd issues

" Reuven Yaronintroduction to the Law of the Aramaic Papg@xford: Clarendon, 1961), 53 and 127-
128; Brody, “Evidence for Divorce,” 231, fn. 7; Edwd Lipinski, “The Wife's Right to Divorce in the
Light of an Ancient Near Eastern TraditioflZA 4 (1981): 9-27; Jackson, “Introduction,” 5; Talrla
Integrating Womer253; and llan, “Notes and Observations,” 201.

18 This study utilizes the Loeb Classical Libraryarscription and translation of Philo’s writings.

19 SeeSpecial Laws.1-6 for one of the few exceptions to the rulg failo does not relay
autobiographical details. Also, see Barcldgws in the Mediterranean Diaspore§1.

2 Kraemer, “Typical and Atypical,” 131-132.
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related to Temple service (Phi®pecl.101-111). In book 3 dpecial Lawswhich
discusses the prohibitions of adultery and murder, Philo comments on the proper role of
sexuality in marriage, reviews biblical prohibitions against adultery, angbke

intercourse with close relatives, and describes the consequences of intendthuase
betrothed woman and the legalities of divorce (Pl8jmec3.7-31, 72-78). Elsewhere in

his writings, Philo describes the Essene practice of eschewing mamteea

motivations for doing so, namely, the perceived negative impact that marriage had on
communal life and the supposedly evil influence of women (PHippth.11.1-18).

In addition to his discussions of subjects related to marriage, Philo is an important
source for this study due to his many references to various members of thearierodi
family. For example, Philo describes Agrippa I's tumultuous visit to Aldxa in 38
C.E. in great detail (Phildsmbassyi79) and briefly refers to Philip the Tetrarch as well
(Philo, Flaccus25-26)*' These references to the Herodians are not the musings of a
removed observer but rather the thoughts of a man whose own life course was ajfected b
the royal family’s actions. For example, Philo became very involved in locakpbliti
affairs due to the consequences of Agrippa I's visit to Alexandria, and whited®las
not mention it, we know from other sources that Agrippa | borrowed money from Philo’s
brother the Alabarch, Alexander (Josephrs, 18.159-160%> Moreover, Philo was an
uncle by marriage to Berenice, a Herodian princess (JosephiLi$9.277).

In addition to his descriptions of marital practices and his connections to the
Herodian family, several other reasons contribute to the importance of Rinitir‘gys to

this study. First, Philo’s writings are the primary source that is ¢loséme to the

2L Also seeFlaccus25-26 andEmbassy94.
2 philo (LCL; trans. F. Colson et al.; 12 vols.; Cambridge, Masarvard University Press, 1929-1962),
9.532-533.
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Herodian era. Second, his writings show how a Jew from the Mediterranean Diaspora
who was most like the Herodians namely “Jewish to the core, and Hellenized tmthe sa
core” as well as being a member of the socially and economicallyietegepreted
biblical legislation related to marriag.Third, Philo’s writings indicate that the Jews of
Alexandria, like the Herodians, adopted certain marital practices that didraiviesover
time as normative Jewish practices. For example, Philo seems to indatat®inen
have the right to initiate divorce (PhilSpec. Law8.30-31).

The problems of Philo as a source for a study of the Herodians’ marital psactice
relate to his perspective. Philo’s identity as a Diaspora Jew is at otidh&vioyal
family’s status as natives of the land of Israel. Diaspora Judaism develdeeendy
than Judaism in the land of Israel, since the opportunities for contact with gentile
influences were greater in the Diasp8tadndeed, in the past many scholars considered
the differences between the Judaism practiced in the land of Israel and heaGoéek-
speaking Diaspora to have been so great that they viewed as two distinaiffitloy*
Given the above, marital practices may have developed very differently iandlea
than they did in Jerusalem. Interpretations of the Herodians’ behavior may leave als
differed in the Diaspora, since Diaspora Jews were subject to differealt feoces than
their brethren living in the land of Israel. Finally, Philo’s use of allggoeans that
many of his references to marriage are not necessarily acqurdes for the study of

marital practices in Roman Palestffie.

% Barclay,Jews in the Mediterranean DiaspQ®i.

** Ibid., 91.

% For example, J. Collin®etween Athens and Jerusal@8RS; Grand Rapids, Michigan: Eerdmans,
2000) and Barclaylews in the Mediterranean Diaspora.

% George W. E. Nickelsburgewish Literature Between the Bible and the MishraHlistorical and
Literary Introduction(Philadelphia: Fortress, 1987), 167

and Barclay,Jews in the Mediterranean DiaspotEg5-170.
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2.4 Josephu¥

Josephus, a first century historian from Jerusalem, is one of the most important
sources for information about ancient Judaism. His four extant works offer a riditpor
of the late Second Temple Jewish world; the problems, successes, and dreams of the
ancient Jewish community are all represented in his wWrkewish life in Roman
Palestine, including the history of the Jewish royals, is portrayed in his work avdie r
against RomeThe Jewish Waiin his defense of Judaisigainst Apionand in his
autobiographyThe Life His magnum opugewish Antiquitieswhich is a retelling of
the history of the Jews from the creation of the world to his own time, also devotes
considerable attention to late Second Temple political and cultural affairs.

In addition to providing general information about life in Judea during the late
Second Temple period, Josephus invests much energy in describing the Herodian family.
Indeed, most of what we know about Herodian rule comes from Josephus’ writings.
Josephus discusses the origins of the Herodians in the region of Idumea, describes thei
ascent to the royal throne of Judea, and relates the beginning of thegamily’

disappearance from the historical scene. Along the way, Josephus commenits on the

%" The Loeb Classical Library’s multi-volume publicat of Josephus’ works is consulted in this study
(Josephu$LCL; trans. H. Thackeray et al.; 13 vols.; Cambridgess84aHarvard University Press, 1929-
1962]). Where the commentary and translation sépgbus’ writings edited by Steve Mason’s provides
overlapping information, it is noted as well (Mased.,Flavius Josephus.Because Mason’s versions of
War and the later half oAntiquitieshave not been published to date, the Loeb Cladsibedry’s
translations of Josephus’ works are used in thidystiespite the fact that the language in the Loeb
translations is clearly dated.).

% Josephus’ importance as a source of informatiouiihe ancient Jewish world is reflected in the
amount of attention that scholars have devoteduitiess of his tendencies as a historian, as weli-depth
studies of the content of his writings. Given significance of Josephus’ writings, the publicatadran
English language commentary on them is surprisiaglsent. But Steve Mason of York University
currently heads a committee responsible for pradyai contemporary translation of Josephus’ works
together with a detailed commentary that will addreoth linguistic and historical aspects. SeegeSte
Mason, ed.Flavius Josephus: Translation and Commentasiden: Brill, 2000-).
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interactions with other royal houses, Rome, and their own subjects. In addition,
Josephus’ writings preserve many narratives describing the familyt®nslaips to both
Judaism and Hellenism, subjects of critical interest for this study.

Josephus’ interest in the Herodians is far-reaching. Indeed, he appears to be as
interested in sibling rivalry and spousal bickering as he is in Herodiarsadfastate
(Josephusint.17.354). One fortunate consequence of his far-flung interests is that he
relates the domestic histories of both prominent and obscure members of therHerodia
line. In fact, Josephus is the only extant source for most of the family'sagesrand
divorces?® Another reason why Josephus is so invaluable for this study is that he does
not merely relate names of the marriage partners, he often explains thatiorobehind
the marriages and offers his appraisal of the unions. For example, he condemns a number
of Herodian unions and one divorce as being prohibited by Jewish law (Jo3&falnus,
2.114-116Ant.15.259-260; 16.224-22; 17.340-341; 18.109-1b141-144). In doing
so, Josephus’ provides insight into how one of the Herodians’ near contemporaries
evaluated their marital choices.

More information about marital practices in Roman Palestine comes from
Josephus’ description of his own turbulent domestic history. Josephus’ review of the
circumstances surrounding his three marriages and two divorces helps cordexingali
royal Jews’ marital choices, in that one can compare the Herodians’ clwtbese of
one of their non-royal yet elite peers (Josephiie,414-415, 426-428). This comparison
helps clarify which aspects of the Herodians’ marriage decisions were uaitest

because of their royal status, and which elements they would have shared wiglitather

29 |n War, for example, citations of marriages and divorcesdm the reader to the point that descriptions
of various marital unions and dissolutions is tiread that holds the work together in certain sesti
(JosephusWwar 1.431-578).
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Judean Jews. Moreover, one can glean insights into the social acceptabiliig of se
marriages and multiple divorces from the way that Josephus describes hislpersona
domestic history.

Josephus’ discussion of biblical texts describing marital practices, wivieal i@
great deal about Jewish views of marriage and divorce procedure in Romamé&alest
supplements the information derived from the examples of “real world” masraagk
divorces provided by his review of the Herodians’ and his own domestic histories. For
example, Josephus’ summary of Deuteronomy 24’s marital legislation diverges i
significant ways from the most literal readings of biblical teachittgereby informing us
as to how at least one first-century interpreter understood lawful Jewighlmar
practice®® Consequently, his review of theoretical ideas about marriage further
contextualizes the Herodians’ marital choices in that one can evaluate/thieéss of
their decisions in the framework of first-century interpretation.

In addition to the content of his writings, Josephus’ perspective makes his
material invaluable for our study. Unlike most of the sources used in this stugyhu®se
was a contemporary of the Herodians and may have even shared certain ssorékne
with them (Josephu#\nt.16.187)*" Indeed, Tamar Landau argues that Josephus was
likely active in the same social circles as King Agrippa Il and hisrdggrenicé?
Moreover, he spent the first half of his life in the environs of Jerusalem, the deat of t
Herodian throne. Given these close contacts, the cultural, historical, and gezajraphi
differences that present so many obstacles to our use of other sources do not hinder our

use of Josephus’ writings.

%0 see Chapter Three: Diversity in Second Templeidoda
3 LandauOut-Heroding 6.
*bid., 6.
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Despite Josephus’ many advantages as a source of information about the
Herodians, there are some caveats to our use of his histories for this study. Some
scholars question the overall accuracy of his writings. Although archaeology and oth
written materials provide some information about Second Temple Judaism, Josephus’
writings are the only source for much of what we know about the era from the
Hasmonean period through the destruction of the Second Temple in 78 GQ#eed,
nearly all the information used to evaluate the Herodians’ relationship to Jualzdistine
Herodian family’s marital practices comes from Josephus. Thus, the biggeshpavioe
greatest asset of his work are one and the same, namely that so much of it is unique.
While Josephus offers an unmatched window onto the ancient Jewish world, the lack of
external controls to corroborate or contradict his views is problefiatic.

Another issue with Josephus’ writings relates to his use of sources. While all
historians rely on sources, many scholars feel that Josephus’ dependence on one
particular source complicates the use of his writings as a reliabledassnurce’

Scholars have long known, and Josephus himself readily admits in his writings, that he

used the works of Nicolaus of Damascus in preparing his histories (Joséphds94,

% The standard secondary history of the Second Teempl is largely a retelling of Josephus’ narrative
See SchireiThe History of the Jewish Peopl&Vhile there are other primary sources for Secbemple
Judaism, such as Philo’s writings as well as thes Nlestament, rabbinic literature, the Dead SeallScro
the Apocrypha, Pseudepigrapha, and select Romés) tene of these other sources attempts to write a
comprehensive history of the ancient Jewish comtyuas Josephus does.

34 For example, without Josephus’ histories we wawdtlknow of the many decrees issued by the Roman
emperors confirming the rights of the Jews (Josspht. 14.214-264). Similarly, without his writings we
would have to puzzle out the tale of the siege as&tla from the archaeological records alone (Jaseph
War7.280-406). See Tessa Rajak, “The Herodian Naamtf Josephus” ilhe World of the Herodsnd
the Nabatean§SAKIN 14; ed. Nikos Kokkinos; Munchen: Franz S&in2007), 23-34, esp. 23. More
relevant for the study at hand, Josephus’ writ@gsthe only source for the majority of the Heradia
marriages and divorces.

% For a general introduction to the problem of thlationship between Nicolaus’ and Josephus’ writing
see Tal llan’s treatment of the subjectritegrating Women87-88. For a more comprehensive treatment
of Josephus’ works see Shaye J. D. Collesephus in Galilee and Rome: His Vita and Devetoyras a
Historian (CSCT 8;Leiden: Brill, 1979). Discussions of Jdsag attributes as a historian (often focusing
on his shortcomings) appear in almost all seconli@nature that uses his histories as sources.
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108, 159; 7.101; 13.250-1, 347; 14.9, 68, 104; 16.183-6)e reveals his dependence on
Nicolaus, Herod’s court historian, in sections relating to the Herodian dynasty, f
example where he criticizes Nicolaus’ methods or interpretations (Josépius3.127;
14.9; 16.184%" How heavily dependent Josephus was on Nicolaus is still open to
debate®™® In general, earlier critiques tend towards the view that Josephus’ reliance on
Nicolaus was substantial, and therefore argue that Josephus’ depiction ofatderier
court is at best an editorialized version of Nicolaus’ mat&ti@ontemporary studies, in
contrast, uphold the view that Josephus played a more active role in shaping theshistor
advocates of this position often liken Josephus’ role to that of a redadumreover,
modern scholars tend to stress that regardless of Nicolaus’ contribution to Josephus’
histories, Josephus wielded the final editorial pen over the manuétripts.

More significant than his use of sources is the inescapable fact that Josephus i
typical ancient historiographer. Historians in antiquity were much lasstaek to add
(blatantly) their own points of view to the histories they wrote than are their modern

counterparts. In particular, one could point to the inventive re-creation of speeches i

% Some would make a similar argument about his fisesistants. Indeed, it is certain that manyhef t
passages in Josephus’ writings were not authorddrbyut rather by one of the many assistants he
employed (Josephu8g. Ap.1.50). See Harold W. Attridge, “Josephus and His Works Jéwish
Writings of the Second Temple Peri¢ed. Michael Stone; Philadelphia: Fortress, 1988%-195 and
Tessa Rajak]osephus: The Historian and His Soci@®iladelphia: Fortress, 1984), 233-236.
$’Abraham Schalit, “Josephus FlaviugficJud11:439 and Attridge, “Josephus and His Works,”-195.
Josephus criticizes Nicolaus for inventing a gesgafor Herod to justify his claim to the throne.
Nicolaus’ sham genealogy depicts Herod’s rootgetinlthe esteemed Babylonian Jewish community
(JosephusAnt. 14.9 and Schalit, “Josephus Flavius,” 11:439).

% See the viewpoint in SchalitBncyclopedia Judaica entry on “Josephus” (Abraham Schalit,
“Josephus,’EncJud,12:1140-1141) versus that of scholars, who thitst §osephus played a more active
role in composing his works (Landabut-Heroding 23-25, 196 and Daniel Schwarggyrippa |, xiii-xiv).
Schwartz rejects the position adopted by most®thlleagues that Josephus played an active role in
shaping the histories attributed to him, insteadrgeJosephus’ role as marginal, a view that haerbe
outmoded in recent years (Daniel Schwaligrippa |,24-27, 114, 117 and Attridge, “Josephus and His
Works,” 185-232). Also see Josephus’ harsh angtlgndiatribe against Herod (Josephiint. 15.267-
291).

% Landau, “Power and Pity,” 163-164.

“%Ibid., 163-164.

! Ibid., 166.
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ancient histories. Since there were no means in antiquity to record the ex@sbivor
individuals and accurate transcription of a person’s words may not even have been
valued, historians used speeches and quotations as opportunities to display bothl their ski
in crafting a moving and dramatic story, and to insert their own perspetiivéhe
historical account they were writifg. That is not to say that all ancient historians
intentionally sought to mislead their readers. On the contrary, historians likddsse
sought to recreate the essence of what they believed historical figuke3lsay were
less concerned, however, with the accuracy of the finer points that thesd&lay
Consequently, we cannot confirm the absolute accuracy of Josephus’ descriptions of the
royal family’s explanations of their marital choices.

Many also feel that the circumstances of his own life influenced his Works.
Born circa 38 C.E. to a wealthy and influential priestly family in the environs of
Jerusalem, Josephus offers an idealized portrait of himself as a child prédigy w
religious leaders sought out for advice (Josephifis9)*> While his depiction of some
elements of his childhood may be more fiction than fact, no one could dispute that

Josephus would have received an education fitting for his station in life. Thus, he was

2 pttridge, “Josephus and His Works,” 194-195.

3 Josephus’ histories are subject to this charatienf ancient historiography. For example, Hates the
private thoughts of various figures immediatelyqading their deaths without providing an explanaté
how he could have known their thoughts and fashspe®ches to reflect his viewpoint of what various
historical figures would have said. In the casaisfretelling of the siege of Masada, Josepkpsrts the
final (and lengthy) speech given by the rebel commea, Eleazar, in its entirety (Josephiar 7.320-
388). Although he reports that two women and &kigddren survived the mass suicide that followed
Eleazar’s speech by hiding in the underground aggtsdiVar 7.398-399), it is questionable how much
information these survivors would have about Eleazpeech to relay to Josephus. The pandemonium
caused by mass suicide combined with the ongoiaglet from the Roman army would not have been
conducive for a detailed transmission of the caistef Eleazar’s speech.

*4 For a more complete discussion of the differemesieen Josephus’ writings and the work of modern
historians, see Rajallpsephus4-9.

> LandauQut-Heroding 14-15.
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presumably tutored by experts in Jewish law and received some sort of apgteptic
training appropriate for a young aristoctat.

While the circumstances of his early years certainly affecteghlioseoutiook on
life, later developments are of more interest to scholars concerned withl@dsas in
his histories. Active in the religious and political affairs of first-cenfludea, he was
sent to Rome in his mid-twenties as part of an embassy charged with negdtiating
release of a group of Jewish prisoners. Later, from 66-68 C.E., he assumed the role of
commander for a battalion of Jewish fighters stationed in the Galilee dnerkarst
Revolt against Rome (Josephlie 13-16)*" Subsequently captured by the Romans, he
became their confidant and lived out the remainder of his life in Rome, supported by the
largesse of the emperor himself (Josephiis,423). It was under the patronage of the
Roman emperor that Josephus penned his histories of the Jewish world. In fact, one
might question if Josephus would ever have become a historian had he not settled in
Rome, since the unique circumstances of his life among gentiles seem tordrapéed
him to write his histories. Indeedntiquities a comprehensive history of the Jewish
people, is Josephus’ attempt to correct the gross misunderstandings of Jews and Judai
that his Roman contemporaries held (Josephos1.1-26)*

Writing for his neighbors and patrons had its péfil8ecause of his sense of
loyalty to Rome, engendered by his social and financial ties to the Romeamalny

students of Josephus’ writings question how freely he expressed his opinions., Clearly

“5 Attridge, “Josephus and His Works,” 185-186.

" For Josephus’ evolving role in the Great Revottiast Rome see Eric M. Meyers, “Sepphoris on the Ev
of the Great Revolt (67-68 C.E.): Archaeology aagephus,” irGalilee Through the Centuries:
Confluence of Culture@®d. Eric Meyers; Winona Lake, Ind.: Eisenbrau@99), 109-122, esp. 115-118.

“8 Josephus describes the impetus behind the wofidgitiquities as follows: “I was constrained torrate

it [the war against the Romans] in detail in ortberefute those who in their writings were doindrage to
the truth” (Josephugynt. 1.4 [Thackeray, LCL]).

9 Schalit, “Josephus Flavius,” 11:435-437.
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Josephus was careful not to criticize the Roman regime too harshly. The tare tha
Josephus took to avoid unduly criticizing the Romans makes it clear he was ngt merel
writing about Roman-Jewish relations; his intended audience often was the Romans
themselves? For example, he usually blamed the Jews for fomenting rebellion against
Rome>! By and large, Josephus depicted Rome as the innocent party in the conflagration
despite the fact that Rome was at least partly responsible for the outbreallitiebos
At the very least, he could have criticized the severity of Rome’s respotise Jewish
revolt>® Similarly, as we shall see in our discussion of illicit unions in the Herodian
family, Josephus clearly moderated his views when prominent Romans were involved in
the marriages and intimate relationships, which are undesirable from the Jewwtsf p
view. For example, Josephus’ description of the prohibited marriage of Drusilla, a
granddaughter of Herod, to Felix, the Roman procurator of Judea, is uncharadtgristica
benign (Josephugnt.20.141-144%3

Another issue related to his background that colors Josephus’ portrayal of the

Herodian family is his strong pro-Hasmonean leanfigis his autobiography, Josephus

%0 Although both Jews and non-Romans were includgzbtential audiences for his writings, Josephus
intended the Romans to be the principal audiencatfteast one of his work&ntiquities which is a

review of Jewish history from its beginnings (Sah&losephus Flavius,” 11:438 and Landau, “Powet a
Piety,” 169). Josephus writes, “I have undertatkes present work in the belief that the whole Gree
speaking world will find it worthy of attention” ¢3ephusAnt. 1.5 [Thackeray, LCL]). I'War, Josephus
explicitly states that the intended audience ofwtbek was the Jews from Babylon who did not take jpa
the revolt against Rome and “the subjects of them&oEmpire” or £0ic katd v Popciov fyspovioy”
(Josephuswar 1.3 [Goold, LCL]). The dual goals ®¥ar accounts for the fact that, in addition to the
Aramaic version intended for his fellow Jews, Jbsespwrote a Greek version authorized by Vespagidn a
Titus for the benefit both of Greek-speaking Jend gentiles (Schalit, “Josephus Flavius,” 11:436-43
and LandauQut-Heroding,34).

* Josephus’ loyalty to Rome did not mean that himestion to Judaism suffered. Throughout his
writings Josephus takes pains to identify his lithwhat of the Jews (Rajalpsephus]1-12).

*2 Josephus does not blame Jews as a whole for\hke beit rather limits his blame to one specific
segment of the Jewish population—the zealots @ggj “Josephus and His Works,” 196-200).

%3 For a fuller discussion of this marriage, see @&aix: lllicit Unions and the Herodians.

>4 As an example of this, consider Josephus’ critioflgow Nicolaus handles Herod’s murder of his wife
the Hasmonean princess Mariamme (Josephis;16.184-187 and Attridge, “Josephus and His Works,”
185-232).
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proudly informs his readers of his Hasmonean ancestors (Joskjfaus6)>> Given his

familial connection to the Hasmoneans, it is understandable that Josephus would view the
Herodian family negatively since the Herodians were non-royal usurpérs of

Hasmonean throne.

Indeed, inAntiquities16 Josephus practically makes this point explicit in his
criticism of Nicolaus’ presentation of Herod. First, Josephus argues thatidicekmo
favorable to Herod in that he consistently twists his account of the monarch to d@pict hi
in a positive light (Josephuant. 16.184-186). Second, Josephus uses the example of
Nicolaus’ description of Herod’s murder of his Hasmonean wife to make this point
(Josephusint.16.185). Third, Josephus interjects the comment that his own background
is Hasmonean and therefore priestly and honorable in every way. Consequently,
Josephus declares it unfitting for him to repeat what he perceives todlausi
falsehoods about the family and instead states that he will recount the Hasmoneans’
actions with “sincerity and fairness” (Josephfust. 16.187 [Marcus and Wikgren,

LCL]). Fourth, Josephus opposes Nicolaus’ favorable portrayal of the Hasmoneans with
a series of incidents that he views as indications that God’s wrath fell uponrtithate
(JosephusAnt. 16.188)>°

While much of his anti-Herodian stance can be attributed to his Hasmonean
descent, another reason for his poor appraisal of the Herodian family is the féwot that
Herodians were not only his contemporaries, but at times his adversariet agasielus
members of the Herodian family appear as characters in Josephus' ovonyifé §or

example, Josephus exhibits anger at Agrippa and his sister Berenicarfpattenage of

°° Also, Ant. 16.187.
%% SeeAnt. 15.319 for another unflattering statement aboubHer
*" LandauQut-Heroding 6.
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Josephus’ opponent Justus of Tiberias (Joseplfes343, 356). Thus, Josephus’ attitude
towards the Herodians is deeply personal in a way that his favorable critikjiseogin

Hasmonean ancestors is not.

2.5 New Testament

One of the best sources regarding Second Temple Judaism is the New Testament.
Indeed, many scholars prefer the New Testament to many Jewish wagiagesource
for the study of Judaism in Roman Palestine. For example, since the Mishnals{the fir
large collection of Jewish writings purporting describing the Second Temple)was
not transcribed until 220 C.E., the New Testament writings, the earliest of wheshtdat
the year 49 C.E., are often privileged since they are e#tliauthored by members of
the emerging Jesus movement and the early Christian community, the textsedeasty
century life in Judea and the Galilee. In particular, the gospels, whichalat&®-100
C.E., the letters of Paul, the earliest of which dates to 49 C.E., and the book of Acts, of
disputed dating, provide valuable information relevant for our stlidy.

Since the narratives about Jesus take place during the time of Herodian rul
(albeit under Roman aegis), it is not surprising that the synoptic gospels and Act
frequently refer to various members of the Herodian family. Indeed, four generatfi

the Herodian family are referred to in the texts, including Herod, Agriphgrippa Il,

8 The Greek text of the New Testament used in thidysis from the text published by the United Bible
Societies as edited by Barbara and Kurt Aland dhdrcscholars. Translations from the New Testament
are from the Oxford edition of the New Revised 8t Version.

*¥Bart D. EhrmanThe New Testament: A Historical Introduction to Eraly Christian WritinggNew
York: Oxford University Press, 2000), 197, 201.uPsaearliest letter, 1 Thessalonians, dates t€49

0 paula Fredricksetfsrom Jesus to Christ: The Origins of the New Testanimages of Jesiislew

Haven: Yale University Press, 1988), 3-4.
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Herod Antipas, Archelaus, Philip, Herodias, and Dru&fil&rom these texts we learn a
great deal about the Herodians’ role in first century Judea and their rdigi®ts Rome
and their Jewish subjects. For example, the New Testament refers to tvadmaHer
marriages. Drusilla’s status as Felix’s wife is noted in passing mZc24 More
attention, however, is devoted to Herodias’ controversial second marriage to Herod
Antipas. John the Baptist’s reaction to this union and the fallout from his public
disapproval is described in detail in Mark 6:17-29, whereas Luke 3:19 brieflysatiude
the marriagé?

General references to marriage and divorce are also common in the New
Testament. For example, a wedding feast provides the setting for one dfrilestus
famous miracles, that of turning water into wine (John 2:1-11). Wedding feasts also
figure in parables about humility, sharing God’s kingdom (Luke 14:7-24) and the
kingdom of heaven (Matt 25:1-13). Statements about divorce attributed to Jesus appear
in all three synoptic gospels (Matt 5:31-32; Mark 10:2-12, 19:3-9; Luke 16:18).
Marriage and divorce also figure prominently in two of Paul’s letters. In Renfaul
uses marriage in an analogy to Christians who have “died” to sin (Rom 7:1-3), whereas i
| Corinthians he presents practical teachings about marriage, inclpaicifisspousal
responsibilities (I Cor 7:1-40).

In addition to providing valuable information about the Herodian family and

marital practices, the New Testament offers insight into the generatalotiimate of

¢ Steve MasonJosephus and the New Testan{@sabody, Mass.: Hendrickson, 1992), 87.

%2 Something about the New Testament's prospectivia@tierodian family may be gleaned from the fact
that both of the Herodian marriages mentioned éntéixts are controversial ones from the standdint
Second Temple Jewish practice. For example, Hasbdiarriage to Herod Antipas is described as
transgressing the laws against marriage to a libiagher’'s ex-wife in both Mark and Luke. Although
Acts 24 does not explicitly condemn Drusilla andiX@& union as illicit, by describing Drusilla agWish,

the author makes his viewpoint clear enough.
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Roman Palestine. For example, narratives about Jesus’ trial and execution and Paul
arrest provide information about how the Jewish and Roman legal systemseuerfa
(Matt 26:57-27:61; Mark 14:53-15:47; Luke 22:54-23:56; John 18:1-19:42; Acts 21:27-
28:30). Disagreements about Jewish law between Jesus and the Phariseessas well a
references to the scribes and Sadducees, serve to clarify the identityarfids
factions in the late Second Temple era and demonstrate how the groups coktatted (
15:1-20; 16:1-12; 23:1-39; Mark 2:15-3:6; 7:1-13; 10:2-9; Luke 11:37-54; 16:14; 20:27).
Although the New Testament has many advantages as a source for this study,
there are also a number of drawbacks to the use of this source, some of whichilage det
below. First, most of our information about the Herodians comes from the Gospels, the
earliest of which was written forty years, and the latest seventy,yadter the events
they purport to describ®&. Consequently, many scholars feel that the years that the
narratives circulated in oral form compromise the accuracy of the iniormaesented
in the gospel§? Second, although the Gospels and Acts were set during the period of
Herodian rule, the gospel writers do not show much interest in the royal Jews in and of
themselve$§> Even Acts, the New Testament text that is most interested in the Herodian
line, does not bother to identify the various Herodian rulers accuPatdlyird, some of
the authors of the New Testament texts in question were from gentile Riaspor
communities and as such were removed from the people and events they d&scribed.
Fourth, these sources present conflicting information. For example, Matthesiswver

Jesus’ teaching on divorce differs from that found in Mark and Luke.

% Mason,Josephus and the New Testamnt,
64 1.
Ibid., 5.
® Ibid., 90.
®® Ibid., 90.
* Ipid., 21.
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2.6 Judean Desert Find®

The first- and second-century C.E. papyri from the Judean desert hail from two
distinct sites. A small number of unrelated papyri dating to the late 60’'sadgd@’s
C.E. were uncovered at Masada. The majority of the papyri, however, hail from Naha
Hever, a site eighteen kilometers to the north of Masada. This second collection of
documents post-dates the destruction of the Temple by twenty to fifty yearsudEaa J
Desert papyri provide information about the relationship between the Roman ard Jewis
legal systems in a time and place where the two systems had overlappuhigtjans In
particular, the papyri reveal how varying customs and languages plagiedm the
composition of the legal documents and highlight the confidence with which Jews viewed
the Roman legal system. For example, one of the women featured in the papsriyreg
seeks out the Roman courts to address her grievances, presumably since slikethalieve
these courts would protect her interests (P. Yadin 12, 26° 25).

Two of the papyri from the Judean Desert collection are of particularshtere
this study, namely, the Masadatand the quittance, sometimes referred to @&t drom
Nahal Hever (P. Murabba’at 20; P. XHev/Se T3 he divorce deed from Masada,

which is a clear precursor to the rabbiget and the writ from Nahal Hever, whose

% The transcriptions and translations of the Judasert papyri published by the Israel Exploration
Society are used in this study.

% Kraemer, “Typical and Atypical,” 138.

" The official translation of the document from NhHaver refers to the deed as a waiver of claires, s
Cotton,Aramaic, Hebrew and Gree85-70. The Masadgetwas originally published by Jozef Milik.
Léonie Archer published the first English translatbf the document. See Jozef T. Milik, “Le trdvai
d’édition des manuscript de Désert de Juda,” (VT&upeiden: Brill, 1956), 21 and Archeder Price,
298-299.
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origins are in dispute, reveal the various legal options available to Jews in documenting
the legal aspects of their personal lives.

The problem with using these papyri in this study relates to their chrondlogica
distance from the era of Herodian rule, and to the genre of the documents ¥kemsel
For example, most of the Judean Desert papyri postdate the end of Herodian rule by at
least forty years. Consequently, it is unclear whether the documentsyaptaaitie
reliable evidence for the Herodian era. Moreover, there is no certaimaddcethe
Jewish royals in the documents. However, one scholar has tentatively sugugstee t
of the documents from the Judean Desert may have a connection to the Herodign family
linking a commoner to a member of the royal hods@nother drawback of using these
papyri as sources is that they are legal documents, which do not necesssegpond
closely to the narratives that Josephus relates about the Herodians’ rsaandge

divorces.

2.7 Rabbinic Literature

Rabbinic literature constitutes the largest body of writings availadesaurce
for this study. The vastness of rabbinic literature, combined with its divbrityin
terms of date of composition and point of view, means that one must take great care in
asserting that certain ideas or practices were, or were not, found among aetguity.

This vastness and diversity characterize even the earliest laybboficditerature, the

™ Indeed, llan identifies Julia Crispina, the guardior the nephews of Babatha’s second husbarideas
granddaughter of the Herodian queen Berenice.lI&edntegrating Womer217-233.

"2 This study cites Herbert Danby’s translation @& Mishnah and Philip Blackman’s version of the
Hebrew text (Herbert Danby, tran¥he MishnaljOxford: Clarendon Press, 1933] and Philip Blackman
ed. and transMishnah[7 vols.; New York: Judaica Press, 1964]. Thedetd translations of other
rabbinic texts will be noted when they appear).
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writings attributed to théannaim,or the generations up to and including the close of the
Mishnah around the year 220 C.E. Not only are the writings of diverse geographic and
chronological origins, but a number of other complications make the literature
problematic. Individual writings often express multiple worldviews, thenggyascribed
to the various rabbis were written down generations after their deaths, armdabiey of
the ascriptions to various rabbis are recurring weaknesses in this lgeraliusf these
factors compromise the usefulness and reliability of rabbinic literasian historical
source. Because of the many problems with rabbinic literature’s use asoadast
source, it should not be surprising that there is no scholarly consensus on how to deal
with the rabbinic materials in academic study. Given the limitations of spddéefact
that other studies offer a comprehensive review of the problem, a full revietoddusyg
attitudes towards the rabbinic corpus shall not be undertake*hkrstead, a brief
overview of some the issues that compromise the rabbinic writings will befieensind
the major positions on how to deal with these issues will be noted.

In the past it was largely assumed that the rabbis were loyal traersnoiftt
history. Consequently, rabbinic materials were used without much thought that the world
described by the rabbis did not necessarily correspond to the contempoitry Tdait
was recorded that Jews should not dine with gentiles or that they should tithe their
income, for example, it was assumed that Jews in antiquity heeded those stip(ations

Today there are few who would approach rabbinic writings so uncritically anythén

3 Jacob Neusner, ed’he Modern Study of the MishngBtPB 23; Leiden: Brill, 1973) and Baruch M.
Bokser, “An Annotated Bibliographical Guide to tBudy of the Palestinian Talmud,” Tthe Study of
Ancient JudaisnfSFSAJ 49; ed. Jacob Neusner; New York: Ktav, 1981

" The standard history of the period, originallyteem in the nineteenth century and revised in e |
twentieth century, adopts this positivist view abbinic literature as do many other students oSheond
Temple era (SchureHistory of the Jewish People

> Catherine Hezser, edRabbinic Law in Its Roman and Near Eastern Con@8AJ 97; Tiibingen: Mohr
[Siebeck], 2003), 3.
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practice, however, it has proven far more difficult to escape this view of ttiegsri
principally because the body of rabbinic literature is our most comprehesosivee

about Jewish life in antiquity. While most contemporary scholars would lean towards a
more minimalist view of the rabbinic sources, there remain a number of stalwart
committed to the older understanding of the rabbis and their writings.

Louis Feldman is one of the contemporary academics who has maintained a
positivist view of rabbinic literature throughout his career. Along with a numhethef
traditional Jewish scholars, he finds the rabbis to be good transmitters of Histtey.
argues for the integrity of rabbinic literature as a historical source htimpto the
nature of the corpus itself. Since the rabbinic writings were clearly natledeto be “a
history book in a self-conscious way,” Feldman contends that anything thablie ra
reveal incidentally should be considered to reflect re&litifrom the standpoint of their
critics, this is one of the positivists’ strongest points.

Feldman’s case for the integrity of the sayings preserved in the ratebitschas
garnered fewer supporters. Feldman highlights two Talmudic sayings thasstigg
the rabbis sought accuracy in ascribing sayings. The first saying, “Whegasts a
saying in the name of its originator brings deliverance to the world,” iswdétd to the
third century rabbi Eleazar ben Pedath in the name of the second-century sage, Rabbi
Hanania §. Meg.15a)’® The second declaration is from a mishnaBdnyotand makes

the same point: “A person must state teachings in the language of his téactied.

"% Louis Feldman, “Some Observations on Rabbinic Resto Roman Rule in Third Century Palestine,”
HUCA 63 (1992): 39-81 andudaism and Hellenism Reconside(@8JSup 107; Leiden: Brill, 2006), 45.
Cf. Mordechai A. Friedman, “Babathaketubba Some Preliminary Observation$2J 46 (1996): 55-76,
esp. 56.

" Ibid., 265.

8 Many scholars, who take a more critical approactabbinic literature than that forwarded by Feldma
would agree that the rabbinic ascriptions of sayitoignamed individuals are largely accurate. For
example, see Satlowewish Marriagexxiv.
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1.3). According to Feldman, that phrase requires a person to cite his teacher as
exactingly as possible. Those who hold more critical views of the rabbinic coopls w
not find compelling Feldman’s citation of these two sayings to bolster higarabe
historicity of the rabbinic corpus. In fact, Feldman’s opponents take issue with his
method of using what they consider to be programmatic sayings from rabbnaituihite
itself to prove the integrity of the literature as a whole.

A group of critical historians who question the traditional assumption that
rabbinic texts reflect the daily practice of ancient Jews has reeenélyged’ The
major issue that has occupied academics opposed to Feldman is this: To whaiaextent
we claim that the contents of rabbinic literature represent normative Jewssldyeand
thought prior to its date of publication? While there is a good deal of disagreement over
the details of this issue, a consensus is emerging that rabbinic literatlre gsed only
with caution as a historical source for the earlier periods. Consequently biét@me
normal to qualify one’s approach to rabbinic literature when using it as a hiktorica
source. An important example of such qualification can be found in Sanders’
monographJudaism: Practice and Belieivhere he meticulously defines and delimits his
understanding of the rabbinic corpus, precisely because its classification and
authentication is so contentiotfs.

Jacob Neusner, however, should be looked to as the person who popularized

critical studies of the rabbf3. Neusner opposes the uncritical use of rabbinic literature to

"9 HezserRabbinic Law 3; D. SchwartzAgrippa |, 158; and Philip R. Davies, “Law’ in Early Judaig
in Judaism in Late Antiquity: Part Three: Where Wen8tdssues and Debates in Ancient Judai@t©
41; ed. Jacob Neusner and Alan Avery-Peck; LeiBeifi; 1999), 4-5.

8 sandersPractice and Belief13.

81 Along with Jacob Neusner, Ellis Rivkin was instemtal in developing the field of critical study of
rabbinic literature.
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describe any period prior to the redaction of the Mishnah ftséffe is bothered by the
fact that using Talmudic material to understand the late Second Tempdgeiras one
to make the leap that a document composed in fifth-century Babylon accurat@ipee
first-century Jewish life in Roman Palestine. Sanders and many others, $tayyiras
Lapin, agree with Neusner on this pdihtCritical rabbinic scholars likewise concur with
Neusner that one should be suspicious of the veracity of the ascription of various
statements to named sages in the literdfufeor example, they argue that since most of
the sages cited in the Mishnah lived in the second century C.E., if there was a chain of
transmission preserving the second-century rabbis’ sayings, it likebamied by the
early third century C.E. when the teachings were finally transcribed.athsteey argue
that fifth-century Babylonian Jews composed the sayings attributbd t@tious sages
given traditions about their character and legal tendencies that had been passed dow
over the centuries, composed the sayings attributed to the various sages. That s, in
accordance with the practice of historians in their time, sages composegkdayeflect
what they understood to be the viewpoints of their predecessors.

Although these dissenting scholars do not agree with Feldman’s interpretation of
the historicity of the rabbinic corpus, they are not united in their critique of hisoposi
The most extreme proponents of the view that the rabbinic writings are not rali@able

Fergus Millar and Jonathan Price, both of whom go much further than simply not trusting

823, Cohen and Sanders both hold that Josephustiesteflect older traditions than those recoridetthe
Mishnah. See Feldman’s article for a discussio@atien and Sanders’ approach to the rabbinic ratgeri
Louis H. Feldman, “Palestinian and Diaspora Judaisthe First Century,” irChristianity and Rabbinic
Judaism: A Parallel History of Their Origins and laDevelopmenfed. Hershel Shanks; Washington
D.C.: Biblical Archaeology Society, 1992), 1-39pek5.

8 Hayim Lapin,Early Rabbinic Civil Law and the Social HistoryRdman Galilee: A Study of Mishnah
Tractate Baba’ Mesi'a{BJS 307; Atlanta: Scholars Press, 1995), 26.

8 Jacob Neusnedudaism: The Evidence of the Mishr{&thicago: University of Chicago Press, 198myl
Lapin, Early Rabbinic Civil Law26.

57



the corpus to accurately reflect the Second Temple period. They state thaitrabbi
materials lacking outside confirmation should be assumed to be ficfitidigen though
the majority of scholars would not hold to this most stringent view of the ahistaici

the rabbinic corpus, their insistence on outside corroborating witnesses hasadiue
many studies of Second Temple Judaism. While not requiring as high a level of proof,
Shaye Cohen and Sanders agree with the extreme minimalists in understarephgslos
traditions to be older and more authentic generally than those transcribed in the
Mishnah®® Indeed, their studies include extensive comparisons of rabbinic literature
with parallels in Josephus and other early sources as a means of testingthogyhist

the rabbinic corpu¥’ Feldman is not alone in opposing the underlying assumption of
their methodology: when the rabbis and Josephus disagree about the same materials
Josephus’ viewpoint is generally considered more acciitaBudents of Josephus'’
writings might counter that his ascriptions are no more accurate than ohaseded by

the rabbis. They would also argue that one should not necessarily assume Josephus to

reflectthe practices and beliefs of first-century Jews as a whole. Indeed, it isthietly

% Fergus Millar, “Letter to Louis Feldman,” cited fieldman Judaism and Hellenism Reconsiderg63;
Jonathan Pricelerusalem Under Siege: The Collapse of the Jewesie $6-70 C.E(SJS; Leiden: Brill,
1992), 264; and Feldmaddaism and Hellenism Reconsideréés.

8 SandersPractice and Belief 78 and Feldman, “Palestinian and Diaspora Judaistal 5.

87 Feldman,Judaism and Hellenisn767. Shaye Cohen is more critical of the histoyiof the rabbinic
writings than Sanders, who is generally more realuicto criticize the historicity of the rabbinicrpas.

% Feldman,Judaism and Hellenism763-781. The maximalist-minimalist debate atibatnature of
rabbinic literature has much in common with theang argument concerning the historicity of the
biblical texts. The maximalists or positivistske¢athe position that rabbinic literature and thbl8ishould
be assumed to be inherently historical unless proteerwise. The minimalists or skeptics, in tuwould
start with the opposite view, presuming a textedriherently ahistorical unless outside sources and
disciplines can confirm a text’s historicity. Fasmparison to such issues as they manifest in sifithe
Hebrew Bible, see lain Provan, V. Phillips Longddmremper Longman IIIA Biblical History of Israel
(Louisville, Ky: Westminster, 2003) for an examplethe maximalist view and Israel Finkelstein aneilN
Asher SilbermanThe Bible Unearthed: Archaeology’s New Vision ofi@nt Israel and The Origin of Its
Sacred TextNew York: Simon and Schuster, 2001) for an exampllie minimalist view.
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on a number of points Josephus does not speak for anyone but himself, as an aristocratic
first-century priest.

While much of the scholarly debate around the use of rabbinic texts has been
centered on theoretical critiques of the literature, Lapin brings the distcigsio
practical level by conducting a test case of the Mishnah'’s historicity tisgnigactate of
Baba Mesi'a Lapin finds that in large measure the mishnaic laBaifaMesi’a is
reflected neither in non-rabbinic Second Temple documents nor in the post-70 C.E.
literature®® Given the limitations of his study, Lapin does not specify whether the
absence of texts that actualize the legal rulingdatifa Mesi’ais happenstance or rather
reflects a larger phenomendhGiven his findings, Lapin argues that one should refrain
from reading the Mishnah as a description of the way in which first-centusylilea?*
Moreover, he is not surprised that the material fBaba Mesi'ais not reflected in the
pre- and post-70 narratives in any detailed way. He argues that even ifaabbini
stipulations held sway among the disciples of the sages themselves, we lack convincing
evidence that the rabbis had any authority beyond their own core groups in the late
Second Temple ef&.

Lapin goes on to refine his views on the nature of rabbinic literature by putting

conditions on his view that the rabbinic documents do not accurately reflect fingtycent

8 Lapin, Early Rabbinic Law121

% Philip Davies, Paul Flesher, and Jacob Neusnengrathers, agree with Lapin, since they question
whether individuals outside of the rabbinic ciraleuld have known of the laws promulgated by theesag
See Philip Davies, “Law’ in Early Judaism” fludaismin Late Antiquity: Part Three: Where We Stand:
Issues and Debates in Ancient Juda(st® 41; eds. Jacob Neusner and Alan Avery-PeclddreiBrill,
1999), 3-33, esp. 5.

%1 Lapin, like many others, is uncertain what theimtwas behind the composition of the Mishnah. For
example, was the Mishnah a compendium of lawsXas had followed for generations, a newly
promulgated law code, or the rabbis’ attempt to ensdgnse of the world in which they lived (Lafarly
Rabbinic Civil Lawy 25)?

% Ibid., 237.
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practice. Because of significant overlaps with gentile materials freraadme era, he

thinks that the documents reflect reality on some level. He finds that manyidéase
accredited to the rabbis m. Baba Mesi'are similar to legal concepts known from
gentile texts. He is not surprised by the intersection of gentile and rabbirgo/wthat

the rabbis were part of the larger gentile world. What Lapin does find unique about the
rabbinic texts, however, is that the sages used their enactments to articulateié®unda
between Jews and gentiles. Lapin offers the example that usury, whileif@eblimong
Jews, was not similarly prohibited for gentifés.

Because the Mishnah'’s laws are in large part concerned with definiegedites
between Jews and gentiles, Lapin would not attribute the absence of laws such as lon
term tenancy and dependent laboBaba Mesi’ato mean that Jews did not establish
these types of legal relationships. Rather, in his view, such laws ard bbsause the
Jewish practice of long-term tenancy and dependent labor did not differ fronmibrag a
gentiles® Implicit in this argument is that the rabbinic materials should not be seen as
comprising a traditional law code.

Lapin’s view notwithstanding, the precise nature of the rabbinic corpus and its
usefulness for recovering first-century practice are still open to deWétat is
irrefutable is that the rabbinic corpus is our most comprehensive source fostandimg
Judaism in antiquity. Even though one cannot be certain which aspects of rabbinic law

were actually in practice among Jews in late antiquity, and whigctefle ways in

% |bid., 234.

** Ibid., 234.

% Martin Goodman offers a different hypothesis foe Mishnah'’s origins, arguing that the positions
recorded in the Mishnah are reflective of commadhailem in antiquity. Thus, any argument disclosed i
the Mishnah is an example of a normative Jewistvvi&oodman’s stance accounts for the contradictory
positions recorded in the Mishnah by seeing theexamples of the fact that common Jewish practiae w
not monolithic but included a range of practic&se Martin Goodmardews in a Graeco-Roman World
(Oxford: Clarendon Press, 1998), 43-45.
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which the rabbisvishedthe Jews behaved, few would disagree that hidden within the
earlyrabbinic writings are references to real-world behaviors. While separat
theoretical musing from actual practice may be nearly impossibepid be erroneous
to ignore the rabbinic corpus in discussing the Herodian family’s marriage andedivor
practices.

The rabbis and the Herodians emerged from the common cultural tradition of
Roman Palestine. Although they might not have always agreed about what constituted
proper behavior, they both acknowledged that there were limits on how one ought to
behave and that those limits should take into account the divin& Wwilhile almost all
contemporary scholars reject the idea that rabbinic law was authoritaipgs foe
Jewish world in the first century, it is certain that at a later timeatbieimic corpus did
become authoritative for Jews. Because our interest in the relationship oftlagaHe
family to established Jewish practices is hindered by the lack of clearabiblyal
material on marriage and divorce, when used critically rabbinic literaan help
supplement the biblical information since it can provide a basis for discerning how a

least one group of Jews in antiquity envisioned lawful Jewish practice.

% References to the fact that Jews generally uptheléeachings of the Torah in antiquity are comimon
Jewish sources from the Second Temple era (Josephudp.1.42-43; 2.227-228, 232-235, 272\8ar
1.111-114; PhiloEmbassy81.210; Rom 9:30, 10:4). For a fuller discussaédewish piety in antiquity,
see Sander®&ractice and Belief47 and Barclayews in the Mediterranean Diaspo#g6.

" See Davies, “Law,” 6.
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2.8 Roman Law®

Roman legal codes exhibit many of the same complications that plague the
interpretation of rabbinic literature. Greco-Roman legal codes are notoréhffislylt to
date, and ascertaining the accuracy of ascriptions of various laws to named insligdual
equally problemati@® As with the rabbinic materials, there are no extant copies of the
Roman legal codes dating to their issualitenstead we have summaries of the law
codes as compiled by later legists. Thus, one cannot even be certain that the $aas code
we have them are complete. In addition, it is impossible to determine to Wit ve
laws as we have them are in their original form or to what extent latextoeslaltered
the texts to better reflect the legal realities of their own'&ay.

Jurisdiction must also be considered as we study the Roman legal codes. The
Roman Empire was vast, and the sometimes quick succession of emperors wifieth res
in the withdrawal of previously issued laws in favor of new collections of legagaul
endorsed by the freshly crowned emperor. It is therefore nearly impassd#éne the
exact jurisdiction of particular law cod&¥. Just because a law was promulgated in
Rome does not necessarily mean that it had any enduring effect either in RpeTeopr
in the provinces beyond, where distance combined with the concomitant legality of native

legal codes complicated any clear legal chain of authority. Like rabbimjdthe Roman

% The primary source material for Roman law is Juditubbs’ compilation and translation of various
Roman laws from the imperial period of 30 B.C.Eotlgh 476 C.E. In particular, this study focuseshte
laws promulgated under the reign of Augustus whedrfrom 31 B.C.E. to 14 C.E. as they are preseinted
the writings of late second and early third-centegalists, such as Gaius, Ulpian, and Paulus. J8éith
Grubbs,Women and the Law in the Roman Empire: A SourcebodKkarriage, Divorce and Widowhood
(New York: Routledge, 2002).

9 HezserRabbinic Law12 and MarksJewish Weddings14-115.

100, Larry Yarbrough, “Paul, Marriage, and Divorci'Paul in the Greco-Roman World: A Handbook
(ed. J. Paulsampley; Harrisburg, Pa.: Trinity, 2003), 405.

11 Marks,Jewish Wedding€14-115.

192 yarborough, “Paul, Marriage, and Divorce,” 405.
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legal codes also suffer from the complication that they preserve a greatrrafipagly
or wholly contradictory statements, leaving one with questions as to which laeggsrul
if any, correspond to actual daily practice.

Given the similarity of issues that affect both the rabbinic and Roman legal
corpus, it is not surprising that scholars have articulated their understandueg of t
problems inherent in the two legal bodies simultanedd3latherine Hezser writes:

...In line with some of the earlier approaches...the view of rabbinic and

Roman legal texts as homogenous presentations of “the” rabbinic or

Roman legal “system” has to be rejected. The Mishnah and Talmud as

well as Roman law codes contain a large variety of different partly

contradictory statements on the topics they address. All of these traditions

originated in different settings, formed part of different discourses, and
underwent many states of transmission and redactith...

The comparative study of legal codes, however, is not without its complications.
One often notes striking similarities between laws codified in rabbini®Rantan legal
collections, for example. In the past, it was popular to attribute thesergiesléo the
direct influence of one of the legal systems on the developments taking place in the other
Scholars have traditionally wanted to identify the direction of this supposed irgltfénc
Recently, however, a much more complex portrait of the influence of one body of law on
another has emerged. This newer model stresses commonalities between¢igalt
systems or cultures as a whole but shies away from asserting therditestde of one

culture over another. There are two reasons for this approach. First, it aglsatne

similar environments often result in the establishment of similar strect@econd, it

103 HezserRabbinic Law 1.
1%bid., 12.
195 Marks, Jewish Wedding$6.
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also recognizes that the influence was mutual. The exchange of ideas wentyspth wa
from the rabbis to the Romans and, in turn, from the Romans to the ¥&bbis.

Hezser, for one, imagines that some rabbis occasionally visited citiesryed s
as Roman legal centers and, as a result, gained familiarity with the Regahsystem.

She also envisions that some rabbis were well acquainted with Roman law due to the
circumstances of their own lives. For example, some rabbis might have bakn gent
converts to Judaism or resident in cities ruled by Roman jurisprudence; or thixaveay
attained knowledge of Roman law through their own intellectual curiosity hvidxc

them to explore the ways of other peoples. Other rabbis might not have had any interes
in gaining knowledge of the Roman legal system, or they remained unawareybima

its complexities because they lacked the life circumstances that wo@ahawved for

that luxury. Naturally, it is difficult to imagine that many Jews of Romaadtak

would have been ignorant of Roman law in its entirety, since their common residence
within the boundaries of the Roman Empire would have ensured some familiarity with at
least the broad strokes of the legal syst&m.

Given the complications that beset the Roman legal sources as we have them, we
will be careful to state the date and jurisdiction of all Roman laws discusgesd study,
inasmuch as we have information to that effect. We will also be careful to tevalua
whether the marriage and divorce laws that we encounter were applicable to Roma
subjectggenerally, including minority groups from distant provinces, or only to Roman

citizens

106 HezserRabbinic Law.
97 bid., 1.
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2.9 Cairo Geniza®®

Found in a storeroom of the Ben Ezra Synagogue in Cairo, these documents
discovered in the 1800’s were not widely publicized until Solomon Schechter’s work on
the papyri at the end of the nineteenth century. The documentsg#ttize a storage
place for discarded writings considered too holy to throw out with normal refuse, span
many centurie$’® The oldest document in tigeniza,a divorce document, dates from
the early medieval period, 750 C.E., whereas the latest document hails frortedreHif
century C.E*® Found among the many fragments of biblical and rabbinic texts are
personal documents, including divorce writs and marriage documents. Two marriage
contracts, dating from the tenth to the thirteenth centuries, contain clausésieerm
women to initiate divorc&' Although documents holding this position are a minority,
their presence in thgenizamakes a clear statement that the documents were considered
authentic Jewish writings.

The importance of the Cairo Geniza to our study is that it shows that diversity in
Jewish legal practices continued even after the rise of the rabbis. In particel
Egyptian Jewish community’s tendency towards granting equality in divorcelpso®i
possible connection to the Herodians’ practices. The main problem of the geniza as a
source for this study is that the earliest text in the collection postdatdsithéian era by

seven hundred years.

1% The transcription and translations of the textsrfthe geniza are from Mordecai

Friedman’s studies of marriage and divorce issigssribed in the geniza documents. See Mordecai A.
FriedmanJewish Marriage in Palestine: A Cairo Geniza St{dgrusalem: Daf-Chen, 1980) and “Divorce
upon the Wife’s Demand,” 103-126.

1% pavid Halberstam, “GenizahEncJud7:404.

10bid., 7:406 and Shelomo D. GoiteiA,Mediterranean Society: The Jewish Communitiekefrab
World as Portrayed in the Documents of the Cairmi@&(6 vols.; Berkeley: University of California
Press, 1967-1993), 3:260-272.

1 Rishkin,Women and Jewish Divorce9.
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2.10 Conclusion
We have now reviewed the advantages and disadvantages of the primary sources
available for this study and can arrive at some preliminary conclusionsliregtreir
reliability. While the merits of most of the sources are certain, it is irgpioid note that
the difficulties with the sources pose problems for this study if one failsrtfideow
those weaknesses affect the sources’ portrayals of the Herodian fachilgwish
marriage and divorce practices in antiquity. Turning now to closer study of these
sources, we see how they support the case for the diversity of Judaism in Roman

Palestine.
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3. Diversity in Second Temple Judaism

When scholars think and write about the lives of Jews in antiquity, they often
make assumptions about what their lives would have looked like. In large measure, the
imagined Jew of antiquity lives in strict accordance with the teachingg dfdrah and
the later Mishnah. One often reads that Jews did “such and such,” followed up by a
citation to a particular chapter of the Mishnah, for exarhplée lived experience of
Jews in antiquity, however, is probably not so easy to characterize.

We actually have two sets of exhaustive legal documents from Jewish
communities in antiquity, namely the Elephantine and Bar Kokhba papyri, and neither of
these collections looks as they “should” compared to the Bible and the Mfshnah.
Instead, these documents indicate great diversity in both practice anttdddein.

While it has proved very popular over the years to ignore the disconnect between
authoritative texts and actual practice by dismissing as non-normatigertiraunities
that produced the extant papyri, i.e., the Jews of Elephantine and the Bar Kokhba
supporters from the Judean Desert, this approach is problématicimpossible to
dismiss the richly-documented fifth-century B.C.E. Egyptian Jewish community of
Elephantine as irrelevant to the overall course of Jewish life simply bebtaugetip

was comprised of mercenaries in the service of the Persian imperial pbaverould

! peter Schéfer, edfhe Bar Kokhba War Reconsider@BAJ 100; Tiibingen: Mohr [Siebeck], 2003), 2,
14, 21 and Greg H. Horsley, etlew Documents lllustrating Earfghristianity (9 vols.; Marrickwille,
Australia: Southwood, 1981-2002), 9:8%he standard history of the Second Temple emragha
Schurer'sHistory of the Jewish People at the Time of JeduisCunderstands rabbinic views to determine
first-century practice. See Sanders’ critique dfi8er’'s work (Sander®ractice and Beliefl0-11).

% Cotton, “The Rabbis,” 168.

3 llan, Integrating Women253versusJackson, “Introduction,” 4.
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have been strongly influenced by Egyptian custom or militaristic tendén&esause
we lack significant evidence from Jewish communities contemporaneous to the one that
flourished at Elephantine, we cannot definitively state that the Elephantime was
atypical. Moreover, the need to label the Elephantine community as non-normative
because it does not neatly conform to biblical law may itself be apologetic
Similarly, it is problematic to call into question the “normativeness” of the
community represented in the second-century papyri from the Judean Desert simply
because the Bar Kokhba era was a difficult time for Jews in the land dflsiredeed, in
all places and in all times the Jews have been affected by the cultures aischétiee
people surrounding them. In short, it is premature to disregard the experiencesusf var
Jewish communities in antiquity in relation to the norms of Jewish life mereaube
they do not look as a scholar in the twenty-first century would have them look.
According to the evidence in the extant legal documents from the ancient world,
Jewish communities were at times guided by principles recorded in titfearidéative

writings, such as the biblical texts, but do not appear to have been necessatrifyrehs

* For the view that the Elephantine papyri are eptesentative of the larger, ancient Jewish comiyuni
see Tal llan|ntegrating Womer253; Ilan, “Notes and Observations,” 201; Jacksbrroduction,” 5; and
Brody, “Evidence for Divorce,” 231, fn. 7.

® The Judean Desert/Bar Kokhba papyri have beerishall by the Israel Exploration Society. Unlike th
case with the Elephantine papyri, scholars do ismhids all of the documents in the Judean Desert as
aberrations from standard Jewish practice. Orctnérary, scholars are more than willing to seentiaay
examples of rabbinic-inspired, or proto-rabbinggdl texts as examples of normative Jewish lifem&
scholars, however, are not willing to extend tlzahe appraisal to documents in the collection thatain
Roman or Nabatean elements. Indeed, scholars loféerdl texts exhibiting markers of gentile legahfe
as exceptions from the norm, a classification maiessarily borne out by the documents themselves.
example, see Schéafer’s discussion on the natuteeqfudean Desert papyri (Schafay Kokhba Revalt
21). Schéfer also explains that he agrees witmblarCotton, who does not believe that the Jewslafho
behind the Judean Desert/Bar Kokhba papyri weriendated or an atypical Jewish “fringe group.”
Rather, following Cotton’s lead, Schéafer thinksttthee Jews of the Judean Desert formed a grouphato
not yet experienced the standardizing tendenci#iseofabbis at Yavnelib{d., 21).

® Easy classifications are often problematic. Qofioints out that the Jews of the Judean Deser wer
active in the Bar Kokhba Revolt and did not engadausiness transactions on the Sabbath, yet [dgzt
forms differ little from those in use by their géapeers: see Hannah Cotton, “The Bar Kokhba Rerad
the Documents from the Judean Desert: Nabateaitipation in the Revolt,” iThe Bar Kokhba Revolt
ReconsideredTSAJ 100; ed. Peter Schafer; Tabingen: Mohr [S3&€he2003), 134-135).
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by them! On the contrary, these communities seem to have approached their traditions
with a good deal of creativity as well as a keen understanding of the non-Jewalsh leg
traditions of their neighbors. Unwilling to remain bystanders to legal psglews

often sought to update their own legal codes in order to respond to changing life
circumstances; often this was accomplished by adopting gentile legatps. For
example, most scholars attribute the Jewish practice of the giving of dovey Jews
adopting a practice common to Greco-Roman marflagetimes these foreign practices
were accepted in their entirety and at other times only in part. Thesgedetsal

traditions were frequently cast in “traditional” Jewish ways, for exanpl translating
them into languages that were considered “traditional” to one community or another
Thus, the Aramaic and Egyptian contracts from 500 to 400 B.C.E. exhibit many
similarities. Deeds of conveyance are nearly identical, with the Jatrsgvwheir
documents in Aramaic rather than Demotic, as favored by the Egyptians. Lo@tisont
between the two groups are also quite similar with, once again, language chaicthbei
only easily identifiable dissimilarity. In some cases, foreign laws were adopted without
any alterations although the explanation of the law’s purpose was altesfig¢o the
particular concerns of the Jewish community. For example, both the rabbinic and

Demotic marriage contracts present the bride and groom addressing one dinettig

" This is not to say that Jewish legal forms doendtibit any unique features. In contrast to thgign
contracts of the sixth-century B.C.E., for examgie, Jews at Elephantine inserted clauses into Il
contracts stipulating what should happen in theneeédeath (PorterArchives 185). Another notable
difference between the Jewish and Egyptian terts fElephantine is that the Jewish documents atedsea
while the Egyptian ones are not (Bleibelgwish Life23). Lastly, the Jewish contracts identify
individuals by their father's name (i.e., Judah sb&imon), whereas the Egyptian contracts use the
mother’s name (i.e., Judah son of Miriam) (Bleihdewish Life26-42).

8 Satlow,Jewish Marriage201.

® Ibid.,, xvi , 87 and PorterArchives 191.
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and stipulate that the husband’s property is surety for the divorce paymenather

instances, slight variations of wording were used to signify the differertbe dewish

community. Thus, an Edomite marriage contract dating from 176 B.C.E. is almost

identical to Jewish contracts with the exception of a phrase specifyingditetr by

which the marriage was established. The line in question is reconstructedwas:foll

“Give her to me in accordance with the customs of Edom.” Similarly, the phrase

specifying the tradition by which the marriage of Shelamzion and JudahHecdudean

Desert was established is “according to Greek custom.” The standard wortheg of

same phrase in Aramaic writs is according to “the custom of MoSe&fore often than

not, however, legal innovations appear to have been adopted wholesale without any fear

that these innovations would compromise the identity of the Jews who usetf them.
There are two key reasons why we cannot describe ancient Jewishedogctic

merely summarizing the teachings of the Bible and other authoritatitge téxst, the

Jews of antiquity show a good deal of flexibility in their approach to actoglibeir

inherited traditions. For example, in reviewing the history of the Templ@iasdn

Egypt, founded shortly before the Maccabean Revolt, the later rabbinic wdtngst

condemn the temple even though the shrine was in clear violation of the deuteronomic

call for a single shrine in Jerusalem (Deut 12:13-14). While the Mishnah Htatehe

priests who served in the Temple of Onias were not fit to serve in the Jerusagte,T

the sacrifices offered there were in many cases understood to be legitmmdenah.

13:10). The acceptance of the shrine of Onias opens up the possibility that the

10 See Markham J. Geller, “The Elephantine Papyiildosea 2,3: Evidence for the Form of the Early
Jewish Divorce Writ,"dSJ8 (1977): 244-245.

Y For the translation, see Esther Eshel and Amosé¢|d‘An Aramaic Ostracon of an Edomite Marriage
Contract from Maresha, Dated 176 B.C.EEJ 46 (1996): 12.

12 Cotton, “Nabatean Participation,” 134-135.
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Elephantine Jewish community, which had its own Temple yet was in regulartcontac
with the Jerusalem-based priesthood, was not necessarily seen as outsigedhthpal
Jewish community despite what appears to have been a flagrant violationa#l bibli
law.** Second, while Jews seem to have been unified by some overarching concepts,
they do not appear to have been united under a common interpretation of the law.
Indeed, there are many hints in texts from antiquity that various Jewish grdepsdif

with one another over interpretative traditions.

3.1 Diversity

Josephus, the most prolific Jewish writer from antiquity, is very clear that his
Jewish contemporaries were divided into a number of camps. At various points in his
work, Josephus refers to sects or parties such as the Pharisees, Saddseres, E
Zealots, the Fourth Philosophy, and the followers of John the Baptist (Jodapd@s;
12; Ant. 13.288-298; 18.11-25, 116-11®/ar 2.119-166; 4.158-162]. Philo, the New
Testament, and rabbinic literature corroborate the existence of some djrihgse
(Philo, Hypotheticall.1-18;Good PersorY5-91;Contempl. Lifel-90; Matt 23:2; Luke
5:17; Acts 26:2-5; Phil 3:5). Ber. Da;m; Yad.8; 'Abot R. Nat5).

Not only did these groups differ on certain philosophical issues, but also actual

daily practice was in disputg. Perhaps most explicit in elucidating points of contention

13 See J. CollinsBetween Athens and Jerusalera.

4 There is an ongoing scholarly debate about whetteevarious Jewish splinter groups, such as the
Pharisees, were sects or parties. Sects are ispgraups that claim that the group alone hagimls
truth. A party, on the other hand, has distingigltharacteristics but does not claim to be the solder
of religious truth. See Shaye Cohen’s review efifsue in the secondary literature. Shaye C.dben,
“The Significance of Yavneh: Pharisees, Rabbis,tardEnd of Jewish SectarianistHUCA 55 (1984):
27-53, esp. 29-31.

15 sanders argues that Judaism was particularly gtisteto diversity since all aspects of life, fost a
limited ritual life, fell under the heading of Just@. He stresses that there were hundreds of minor
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among Second Temple Jewish groups is the farHalekhic Letter or 4AQMMT. One of
the Dead Sea Scrolls, thialakhic Letteroutlines a number of legal disagreements
between the Dead Sea sect and the Jewish leadership in Jerusalem. For eratwue, t
groups disagreed about the proper dating of the holiday of Shavout or Petftedose
common than philosophical disagreements, however, were variations based on
geography. Indeed, the rabbinic writings from the third century, such as the Mesfoha
Tosefta, cite many of these types of divisions. The mishnaic tractistegifah, for
example, refers to differences in legal traditions for the inhabitants lefdaaties versus
those applicable to inhabitants of unwalled villagasNleg 1:1-3; 2:3; 4:1).
Differences in practice between the region of Judea and other areas in RéestindPa
are broached from time to time in rabbinic texts Pesah. 4:5m. Ros Has4:1, 3;m.
Meg.1:11;m. Ket.1:5-6; 4:12; 5:9; 13:10; esm. Git. 1:2). Moreover, rabbinic
literature commonly cites variants in practice between the land of Isr¢he Diaspora
(m. Ket.13:10-11;m. Demai:1).

Given the above, one could argue that the defining feature of ancient Judaism in
general and the rabbinic movement in particular is their preference fosidnaver
unity and inclusivity over exclusivity. As Sanders describes it: “Besidedasies to
understand the sacred text...toleration of disagreement was their most consistent

characteristic’” Because scholars largely agree that Judaism in antiquity was highly

decisions made every day that enabled one to rdgpdnis/her call to follow the divine will. Thereas

thus a need for each and every Jew to have knowleflthe Law in order to know how to actualize its
precepts on a daily basis (Sand@msctice and Belief50-51, esp. 191-192).

18 Michael Wise, Martin Abegg, Jr., and Edward Coblke Dead Sea Scrolls: A New Translat{drew

York: HarperCollins, 1996), 297-298.

" Ed P. Sanders, “Comparing Judaism and ChristiaAityAcademic Autobiography” (paper presented at
the New Views of First-Century Jewish and Christgaif-Definition: An International Conference in
Honor of E. P. Sanders, Notre Dame, April 2003}sofsee Goodmadudaism in the Roman Worldie
andy. Sanh29c. A number of scholars prefer to describeSbeond Temple Jewish world as one

72



diverse, it is not necessary to continue to argue that pointhémstead, we turn to a
discussion of the ramifications of Jewish diversity on the issue under discussian in thi

study, namely, marital practices in Roman Palestine.

3.2 Marital Practices and Diversity

Jewish marriage and divorce practices in antiquity were not uniform. Indeed,
both theoretical and practical approaches to marriage and divorce varied due to
interpretative, cultural, and historical differences. Theoretical dismssi both the
earlier and later strata of rabbinic literature, as well as the gaheiamples provided by

marriage and divorce documents from the Judean Desert, illustrate thesmddser

3.2.1. Marital Practices in Rabbinic Literature

While we have few examples from texts that can be definitively dated to the
Second Temple era, early rabbinic writings such as the Mishnah preservexapjes
of competing versions of marital law, some of which may reflect Judaism iretiogliein
era. Particularly prominent are disagreements between Shammai ahdwwillrst-
century sages, over the correct interpretation of biblical passagesg étatharriage.

For example, while both sages agree that Exod 21:10 defines regular sexual irgercours

as a woman'’s marital righpfs 89 ani1 amoa ARY 9-np> nqnx-ox), they disagree

over the length of time that a man could abstain before he would be in violation of the

characterized by a variety dfidaismdo underscore the fact that Judaism was far framatithic in
Roman Palestine. See Alan Sedédle Other Judaisms of Late AntiquiBJS 127; Atlanta: Scholars,
1987) and Alan J. Avery-Peck and Jacob Neushetaism in Late Antiquity: Life-After-Death,
Resurrection, and the World-to-Come in the Judaisfisntiquity(HO 17; Leiden: Brill, 1999).

18 For example, see Barclajews in the Mediterranean Diasgor33.
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biblical requirement. Whereas Shammai argues that a man could abstaio Yozeis,
Hillel only permits week-long vows of chastity( Ket.5.6). They also disagree about
the amount of money that a womahkitubahcould be reduced by if she refused her
husband’s sexual advances. Ket.5.7).

Because of Hillel and Shammai’s differences over the proper interpretétiey
18:6-18 and 21:7, which detail forbidden sexual pairings and prohibit priests from
marrying harlots or divorced women, they also disagree about who could contract a
levirate marriage and whether a woman who had been rejected for levaraizge was
a divorcee and thus ineligible for marriage into the priestly ctas¥ év1.4). Other
disagreements between the two schools relating to marriage and divorce¢bacer
property rights of a husband over his wife’s assets, the number and gender of children
that a man was required to father, and the effect that failure to produce théaequis
number of children had on his marital statws Yev4.3; 6.6)*°

In addition to differences that arose out of divergent schools of interpretation, the
Mishnah is clear that geography too helped create diversity in Jewishainatactices.
The tractat&etubothexplicitly states the significance of geography in determining
marriage practices. The mishnah in question rédhsee countries [are to be
distinguished] in what concerns marriage: Judea, beyond the Jordan and Galilee” or
“903Y L1700 02 LA pRIwI? mxaR whw” (m. Ket.13.10). Specific examples of
differences based on geography are found elsewhere in the same.tr&otagéxample,
in Judea a husband’s family paid widows the marriage settlement due them and the
women then returned to their natal families Ket 4.12). In the Galilee and Jerusalem,

on the other hand, widows remained in their husbands’ family hamedset 4.12).

9 Instone-BrewerDivorce and Remarriagé1-93.
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Expectations of a woman'’s role during marriage also differed in thee€airsus Judea.
Thus, Galilean women were obligated to spin twice as much wool for their husbands as
women living in Judeant. Ket.5.9).

In later rabbinic writings the diversity of Jewish marital practicesines even
more pronounced. In particular, the isolation of the two leading interpretative schools
from one another due to geography led to the development of sharp differences in the
communities’ respective understanding of the purpose and ideal of marriage. Bgamini
the Talmudic evidence, both Satlow and Schremer note the many differences beéveen t
Babylonian and Jerusalem based Jewish communities’ understanding of marrigge and i
protocols?® In general, the Jerusalem-based community exhibited a positive view of
marriage since it understood the marital relationship as a way to fulfilllbpessonally
and fulfill the divine will?* The Babylonian community, on the other hand, exhibited
more ambivalence towards marriggeBecause the Jews writing in Babylon viewed
themselves primarily as a class of scholars, much of their anti-maseagiement relates
to the responsibilities created by marriage and family life that comflth the obligation
to study Toratf?

In addition to different philosophical approaches to marriage, the laws and ritua
that may have pertained to everyday married life were in dispute too. Riskin foupd shar
differences between the Jerusalem and Babylonian Talmuds’ definitiolo¢kious
wife, a definition that is important in establishing the right to divétc&ther

contentious aspects of marital law discussed in later rabbinic literatludertbe

2 satlow 4, 34-36 and Schremstale and Female85-101, 127-142, 186-227, and 246-260.
2L satlow,Jewish Marriage14, 16-17 and Schremeviale and Female37-72.

22 satlow,Jewish Marriage11-12, 26-34 and Schreméfale and Female339-341.

% satlow,Jewish Marriage30-34.

24 Riskin, Women and Jewish Divorc2]-31 vs. 33-44.
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permissibility of premarital sex between betrothed couples who were rotlyet

married, and the status of children born of such unions. For example, whereas a Judean
man’s ability to bring a virginity suit against his bride was limited bechatethed

couples often engaged in premarital sexual intercourse, Galilean husbandsioguld br
these suits since premarital sex was strictly forbidden in this morercatige territory
(m.Ket.1.5;b. Ket.7b, 12af> A related dispute with real life implications concerns the
status of children conceived during their parents’ betrothal period. The question was
whether they were to be labeled bastardsa) and consequently suffer from an

impaired status under Jewish law, or had the same status as children conceitied afte

completion of formal wedding proceedindps {ev69b;b. Kid. 75a).

3.2.2 Judean Desert Documents: Masada get vs. Nahal Hever “get”

While theoretical discussions of marital practices and expectationsieelco
rabbinic literature merelguggesthat Jews in antiquity may have understood marriage’s
protocols and rituals in diverse ways, the extant papyri from the Judean Deserhf@ove t
to be the case. Indeed, comparing two of the papyri from the Judean Desert collection,
namely, the Masadget (P. Murabba’at 20) and tlgeetquittancefrom Nahal Hever (P.
XHev/Se 13), provides a practical example of this divefSity.

Written in the year 72 C.E., a few decades after the end of Herodian rule, the

divorce deed from Masada testifies to the end of Joseph b. Nagsan’s marriagano Miri

% The rabbis’ notion of premarital sex refers toegrithed couple who had not yet undergkidelushin,
the final step authorizing marriage in the rabbinarldview.

% |lan discusses the controversy over the propaettifitsation of the document from Nahal Hever (llan,
“Notes and Observations, 196-197).
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b. JonathaA’ The document is a clear precursor toghedescribed in the rabbinic
writings, in that it closely mirrors the template of the later rablgeié® That is, it is
written from the perspective of the husband, opens with the date, includes the full name
of the divorcing parties, and ends with the signatories of the husband and the deed’s
witnesses (P. Murabba’at 20). The text also records three statements thab#mel hus
makes to his ex-wife, namely a declaration of intent to divorce, permission foif¢hte w
remarry, and a promise to replace the deed should it be lost or damaged. The permission
to remarry, which is considered the heart of the deewd(1o1 ) according to the later
rabbis (. Git. 9.3), reads as follows: “You [Miriam b. Jonathan] are free on your part to
go and become the wife of any Jewish man that you wisfX’ % 77% *ows12 R°wn nxX
Pa3%N *7 7 22 21Y) (P. Murabba’atf? This permission clause closely mirrors the later
mishnaic versions of the same statement, namely, “you are free toangnmyan” (75
a7X 29% nann nk ) and “let this be from me your writ of divorce and document of
dismissal and deed of liberation, that you can marry any man you desie®:{>7 11
A¥NT 7123 H9% XIDINAY JAn% PWD LA PRI NAIR PN 90 K1) (M. Git.9.3 [Danby])*°
Evidence of the permissibility of this variation to the remarriage clausglpathe
stipulation that Miriam b. Jonathan’s future marriage had to bdésveshman, is also
found in early rabbinic literaturen Git9.2).

A second Judean Desert document relating to divorce was written sixtyatears
at a site eighteen miles away from Masada, namelgabguittancefrom Nahal Hever

(P. XHev/Se 13). The nature of this document, written from the perspective of the wife

' Ibid., 196, 198-199

% pierre Benoit, Jozef T. Milik, and Roland de Vaess.Les Grottes de Murabba’gbJD 2; Oxford:
Clarendon, 1961), 104-109 and llan, “Notes and Olasions,” 196.

#lan, “Notes and Observations,” 199.

* Translation from Archetter Price is Beyond Rubig898-299.
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to her ex-husband, is subject to ongoing debate in the secondary literature singe it doe

not conform to any known mod&l. Some scholars, such as Brody and Schremer,

identify the deed as a receipt for the payment of the marriage settlergrd,cd

document described in rabbinic literature but not surviving in any extant exenmplars (

Ket.9.9;m. Git.8.8:m. B. Batral0:3)3 Others, such as Instone-Brewer, llan, and

Milik, argue that the document is a divorce deed sent from a woman to her ex-htisband.
Scholars advance two main arguments in support of the position that the deed is a

receipt for the payment of the marriage settlement, first, the lackiafesnent from the

wife granting her husband permission to remarry, and second, a series wiagicah

technicalities* The absence of a declaration from the wife is self-explanatory. The

argument from grammar, on the other hand, is more complex. Schremer, following an

earlier commentary on the deed written by Ada Greenfield and Jonas Yardagag Hrat

the text is not written solely from the wife’s perspecttveOn the contrary, one line of

the document is written from the husband’s perspective or minimally is a quotation fr

thegetthat Shelamzion already received from Eleazar. The clauses in question, as the

are commonly reconstructed, reagh 75v2 N7 07 .OTYOR NIR TV LR TR 0D DR KD

2P OYTA 92 NAX HY VIR NIR TAY 2 SNPR KD YT NP7 1°OIN PRAW 1A 712 T2 X707 17 DnTR

.19v According to Schremer’s translation, the text reads: “I do not have—I,

%! The official translation of the document referghe deed as a waiver of claims, see Hannah MoBott
Hebrew and Greek Documentary TeXas-70.

32 Brody, “Evidence for Divorce,” 232 and Schremek,Reply,” 201.

% Instone-Brewer, “Jewish Women Divorcing,” 349 &%¥; Ilan, “Notes and Observations,” 198 and
Jozef T. Milik, “Le travail d'édition des manuscrigu Désert de Juda,” Volume del Congrés Strasbourg
1956; VTSup 4; Leiden: Brill, 1956), 21.

3 Hannah Cotton and Elisha Qimron suggest a thissipdity for the identification of the deed, namel
that it is a wavier claims (financial) sent by thige to her ex-husband aftehehad sent him a bill of
divorce (Hannah M. Cotton and Elisha Qimron, “XHev/Se of 134 or 135 C.E.: A Wife's Renunciation of
Claims,”JJS49 [1998]: 108-118.).

% Ada Greenfield and Jonas C. Yardeni, “A Receiptdetubba,” inThe Jews in the Hellenistic-Roman
World: Studies in Memory of Menachem St@saiah M. Gafni, Aharon Oppenheimer, and Daniel
Schwartz, eds.; Jersualem: Zalman Shazar Cent@8, {l9ebrew]), 197-298.
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Shelamzion...with you, Eleazar...who had been my husband before this time, and who
have said: ‘this is to you from me a bill of divorce and release without reservafion.’
Scholars who argue that the document is a divorce deed sent by a woman to her
husband contest Schremer’s translation. llan, for example, contends that timere are
linguistic clues indicating that the document abruptly changes its pavepieom wife to
husband’ She translates the clause in question as follows: “I do not have...1
Shelamzion, daughter of Joseph Qebshan of Ein Gedi , with you. Eleazar son of
Hananiah who had been the husband before this time, that this is from me to you a bill of
divorce and release. | do not have with yoid®..Moreover, the structure of the deed has
many parallels to the Masadat with the exception of the clauses that detail the
husband’s financial obligations towards his ex-wife—obligations that a wife does not
have to her husbar(®. Murabba’at 20J° The strongest argument advanced by scholars
who maintain that the deed is a divorce bill sent from a woman to a man is based on
historical precedent. Indeed, both Instone-Brewer and llan present convincingeviden
of Jewish women'’s right to initiate divorce in antiquiity.
Regardless of the Nahal Hever papyrus’ proper identification, that ishevitbe
deed is a receipt for the payment of the divorce settlemergetisant from a woman to
a man, the document can be used to support the case for diversity in Jewish marital
practices in antiquity. If the papyrus iget,then the “traditional” divorce bill from
Masada and the “atypical” Nahal Hever one are excellent examples lodilegyaity,

since they show two very different possibilities for divorce from a circutvestri

% Schremer, “A Reply,” 201-202.

" 1lan, “Notes and Observations,” 198.
3 bid., 199.

¥ bid., 202.

“bid., 201-202.
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geographic area and a relatively contemporaneous period of time. Even if theodeed f
Nahal Hever is a quittancee still can still argue for diversity, since this one community
used a sort of document not attested to elsewhere to finalize the terms af.divorc

While the documents related to divorce from the Judean Desert hint at diversity in
Jewish marital practices, they do not present a perfect case for thistgivetsonger
proof for variety in marital practices would come from deeds that are gduocatly and
chronologically even closer than the Masada and Nahal Hever documents. Imitsed, w
from the same site and within the same family would provide the best proof oftgiversi
in Jewish marital practices and procedures. Fortunately, close studypafoyrefrom

Babatha'’s family archive found at Nahal Hever provides just such an example.

3.2.3 Marriage in Babatha’'s Family

Among other documents, a personal archive found in the Cave of Letters in the
Nahal Hever area near the shores of the Dead Sea contains two marrisggscontr
belonging to members of the same family. The older of the two marriage contracts
belonged to a woman named Babatha and stipulated the terms of her polygynous
marriage to Judah son of Elazar; he was concurrently married to a woman narasd M
(P. Yadin 10, 26§ The contract, written in Aramaic, is widely identified as having
features common to “Jewish” marriage deeds, including: choice of language, viewpoi
(it is written from the perspective of the groom and is addressed to the bnide), a

requirements (the writ lists Exod 21’s obligations of marriage, namely, fooldingpt

! Yigael Yadin et. al., edsThe Documents from the Bar Kokhba Period in theeGaf\l etters: Hebrew,
Aramaic and Nabatean-Aramaic Papydierusalem: Israel Exploration Society), 118-14d Rriedman,
“Babatha’sKetubah 61.
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and sexual rightsga1 7mo1 7an%) [P. Yadin 10, line 7]? More telling yet, the
contract explicitly states that the marriage was consecrateddawg “to the laws of
Moses and the Judeans’k{i nwm 1719).*° Given the deed’s close correspondence to
the forms expressed in later rabbinic literature, it is widely identieakatubahin the
scholarly literaturé?

The second marriage document found in Babatha’'s archive belonged to her
stepdaughter, Shelamzion (P. Yadin ¥8Dated a mere four years after Babatha’s
contract, Shelamzion’s marriage deed differs a good deal from the one usathdthads
marriage. Most significantly, Shelamzion’s marriage contract wasrfmreogamous
union. Shelamzion’s document stipulating the terms of her marriage to Judah also was
written in Greek and from the perspective of the groom to the bride’s fttRerhaps
even more significant is that the phrase “in accordance with Greek customesakd Gr
manner” goum éAANViK® Kai EAAMNVIKQ TpoTtm) appears in lieu of the statement declaring
that the marriage was consecrated according to “the laws of Moses andebasT (17>

X7 ). Given the above, a number of scholars identify Shelamzion’s marriage writ

*2The use of ™»” as a euphemism for marital relations is found atsRuth Rabbal3:9, theMekilta de-
Rabbi Yishmaedndb. Kid. 18bin the Babyloinian Talmudsee Friedman, “Babathaketubah’, 64, 67-
68). The version of this phrase used in the latkbinic formulations of thketubais: >3*n11031 *>>117 "%
RVIX 92 777X 9279y Hunl 2271001

“3bid., 128 and Friedman, “Babatha&®tubbg” esp. 69. The standard phrasing of this clansalbinic
literature and the Cairo geniza documents.is7f1» nwn n72” A variation of this phrase is recorded in

Tobit as well. Tobit 7:12 readsktxta v kolow g BiBAov Mwvuoéwc” or “take her to be your
wife in accordance with the law and decree writtethe book of Moses.”

*4 Yadin, Documents from the Bar Kokhba Period: Greek Pafiyt8-141, esp. 119 and Friedman,
“Babatha’sKetubbg” 69. The wordketubahalso appears in the deed (linejbans1y).

*5 Lewis, Documents from the Bar Kokhba Perjd@-82.

“5 Some Jewish marriage documents were written fr@nperspective of the bride’s father to the grosm a
well. For example, the deed described in Tob 2:31s written from the perspective of the brideigher,
which agrees with the Mishnah’s view that thighis proper protocol in the event of the marriaga of
minor (M. Yev13.2 andn. Ket.4.2). The Elephantine contracts are also writtemfthe perspective of the
bride’s father and addressed to the groom (P. Go&d.5; P. Kraeling 2, 7).
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as a gentile document, as opposed to her stepmother’s Jewish deed and would not
consider this deed as an example of divéeseishpractices'’

Scholars have generally responded in two ways to the fact that Shelamzion’s deed
does not conform to preconceived notions of what a “Jewish” contract should look like.
Some would brand her marriage document as representing the whims of a highly
assimilated Jewe$8. Others would account for the document’s “aberrant” legal form by
claiming that she was forced to adopt Greek elements in her marriage conttaet by
non-Jewish officials who controlled the Judean DeSefthe evidence from the larger
history of Jewish marital practices and the Judean Desert, however, do not stipgort ei
of these explanations of the nature of Shelamzion’s docuthent.

If the widely held view that the documents from the Judean Desert belonged to
zealous supporters of Bar Kokhba is correct, then Shelamzion cannot have been running
away from her connections to Judaism in favor of the charms of Helléhitmleed,
scholarly consensus is that the Jews of Nahal Hever were not highlylaissitfi For
example, none of the Judean Desert documents were written on Shabbat in accord with
the prohibition of conducting business on the seventiftiaoreover, the Jews of the

Judean Desert, including Shelamzion’s family, appear to observe Jewistaimteeri

47 Adi Wasserstein, “A Marriage Contract from the Wnge of Arabia Nova: Notes on Papyrus Yadin 18,”
JQRB80 (1989): 90-130, esp. 108-148d YadinHebrew, Aramaic and Nabatean-Aramaic Papyfi18,
120, and 141.

8 Llewelyn, “A Jewish Deed ,” 97.

**Ipid., 97.

¥ See Goodman’s conclusion about the heterogenkitgwish life in the Judaean Desert: Martin
Goodman, review of Orah BucBabatha’s StoryJRS 81 (1991): 169-175.

1 Adam Porter, “Babatha’s Family and Historical Resouction of the Jewish Community of Arabia”
(paper presented at the annual meeting of the SBR/Aenver, November, 2001) and Cotton, “The
Rabbis,” 173.

*2 gchaferBar Kokhba Revol1; Cotton, “Nabatean Participation,” 134-135; &hatton,Aramaic,
Hebrew, and Greel235.

%3 Cotton, “The Bar Kokhba Revolt,” 134-135.
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structures* That is, the documents make provisions for biblical inheritance guidelines,
which only allow women to serve as heirs in the event that they have no living brothers
(Deut 21:15-17; Num 27:1-11; 36:1-13). Consequently, both Babatha’s and
Shelamzion’s fathers gifted much of their property to their daughters shdudhg lleeir
deaths to compensate for the fact that they were ineligible to inheritlimadfter they

died (P. Yadin 7, 19 The fact that Babatha enters into a polygynous marriage with
Judah in contravention of Roman norms and law likewise reveals that the Judean Desert
Jews were not under any compulsion, whether legal or social, to adopt Roman ways (P.
Yadin 26). A final indication that the Judean Desert Jews were not highly assdnil
comes from language. Although some of the Judean Desert papyri are writtenkin Gree
the Jewish witnesses to the deeds sign in Aramaic suggesting that theyiteatd lim
knowledge of GreeR Indeed, even the summary section of Shelamzion’s Greek
marriage contract is in AramaiC.

The argument that Shelamzion was forced to use a Greek legal instrument in
contracting her marriage also carries no weight since there does not agpeant
consistency of legal practice in the papyri that make up the collection. &opkx the
documents were written in a number of different languages and exhibit divgake le
formulae, including those common among Jews, Romans, and Nab¥te&ometimes

the documents might even reflect a combination of different customs. For example

> Kraemer, “Typical and Atypical,” 138.

% The Elephantine community appear to have follodedish inheritance laws (Bleiberiewish Life in
Ancient Egyptl16, 34, 36) as do the Herodians in large measuragéh, “Economics,” 19-20).

*5 Horsley,New Documents lllustratin@6 and Llewelyn, “A Jewish Deed,” 96. Moreoven®oof the
documents in use by Jews were written in very fggreek (Cotton, “The Rabbis and the Documents,”
170).

> Ibid., 95-96

*8 This language issue is not a problem for estaiblisthe validity of Shelamzion’s contract in a Jehvi
context. The later rabbis, at least, accept thidityaof documents written in languages other tiebrew
and Aramaic . Git.9.8).
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Shelamzion’s own deed contains a legal phrase of unknown provenance. The phrase
VOU® EAANVIKGD Kol EAANVIKG TpoTt® IS Not attested in any of the other papyri from the
Roman Near East or Egypt With the exception of the preference for Hebrew texts
during the Bar Kokhba Revolt itself, there is no clear pattern to the choice ofd@ngua
and legal forms that the various papyri exhiBiindeed, Shelamzion’s father, who used
an Aramaic writ in the establishment of his own marriage, uses a Greek document to
record his deeding of property to his daughter (P. Yadin 19). Consequently, it is unlikely
that Shelamzion and Judah were compelled to use a Greek document to establish their
marriage.

The most significant challenge to the position that Shelamzion’s marriage deed
cannot be used to prove the diversity of Jewish marital practices in antgbéged on
the paucity of biblical guidelines about the marriage document’s content. Indeed,
although the use of marriage contracts in and of itself does not distinguish theahews fr
many of their gentile neighbors, the Jewish use of this contract has unique raass jttha
is partially based on biblical texts (Mal 2:14; Prov 2:17; Ezek 18:8)hile biblical
texts assume the usage of marriage writs, they never articulatoensédr the deed nor
explain the writ's function. Lacking clear guidelines for the text and purpiosech a

deed, those who held these biblical texts to be authoritative would have to determine how

%9 Cotton,Aramaic, Hebrew, and Greek Documentary TeX8s..

 The only statement that we can make about theubeges of the Judean Desert papyri is that duriag th
time of the Bar Kokhba revolt itself (though nottyears leading up to it) Hebrew seems to have theen
preferred language (Schafémar Kokhba Revol20). To be fair, many different theories havisear to
explain the diverse languages and legal forms imsttte documents from the Judean Desert, none of
which has yet to achieve dominance (Matdeyish Wedding4,02-103). Miriam Peskowitz attributes
Shelamzion’s choice of a Greek contract to herrddsi ensure the maintenance of daughters resulting
from her marriage, a right not granted outrightilylical or rabbinic law (Miriam B. Peskowit&pinning
Fantasies: Rabbis, Gender, and HistpBerkeley: University of California Press, 19972 7:128).
Others, such as Cotton, understand the documengfi¢at the practices of the local district coafrthe
time (Cotton Aramaic, Hebrew, and Greek Texi§3).

®1 Instone-BrewerDivorce and Remarriage§, 12-14, and 18-19.
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such a document should look. Given the above, we would expect marriage contracts to
develop in diverse ways, which they do; this is especially true for the cordfacts

Babatha and Shelamzion since the prophetic texts, from which the majority dbltbal bi
references to the marriage contract derive, were likely not yet autiveritaAlthough

the extent of the differences between Babatha’s and Shelamzion’s mdoGgeents

might be unexpected given that they both belong to the same family, the diveetitis it

not surprising.

Temporarily abandoning our narrow focus on the marriage documents from the
Babatha archive, let us consider the entire collection of marriage wnighe Judean
Desert. Even texts written in the same language, that is, the Aranthe Greek deeds,
exhibit considerable variation. For example, even though the Aramaic documents exhibi
many similarities, the ordering of clauses as well as the inclusion ahuiexcof certain
stipulations vary? For instance, the placement of the clause stipulating what should
happen in the event that the wife predeceases the husband differs a gf€aftieal.

Greek writs likewise exhibit variation. Two of the Greek marriage documemgyn&.
Murabba’at 115 and 116, contain financial clauses analogous to those found in the
Aramaic contracts and codified in the later Mishnah. That is, they stipligdtsons

were to inherit their mother's dowry and daughters were to be maintained frosidtes e
(P. Murabba’at 115, 116n. Ket.4.10-11)** Two of the other Greek marriage contracts,

however, omit these clauses altogether (P. Yadin 18; P. Hev/Se 65).

62 Cotton, “The Rabbis and the Documents,” 173-177.

%% pid., 175-176.

% Hayim Lapin, “Maintenance of Wives and ChildrerBarly Rabbinic and Documentary Texts from
Roman Palestine,” iRabbinic Law in Its Roman and Near Eastern Con(edt Catherine Hezser;
Tlbingen: Mohr [Siebeck], 2003), 177-198, esp. 488 CottonAramaic, Hebrew, and GreeR71.
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What these many variations in documents suggest in turn is that the text of the
marriage writ was not standardized by the early second céfituimgleed, the biblical
reticence on the topic combined with the fact that there does not seem to have been any
halakhic sanction for a Jewish instrument of marriage until the time of the Mishna
means that the Judean Desert Jews likely lacked an authoritative model ot thfethis
type of contract® Consequently, the widely held view that Babatha’s marriage writ is a
ketubahand Shelamzion’s writ is a gentile deed that was unacceptable for committed
Jews is fallaciou§’ Indeed, there is no indication that Babatha was obliged to formulate
her marriage document in the way that she did, nor is there any indication that an
alternate formulation of the deed would have necessarily implied something/aegati
about one’s connection to the Jewish tradition.

Later evidence, such as the Mishnah, codified less than one hundred years after
the writing of the Judean Desert papyri, can also be used in support of the argutment tha
the two very different marriage deeds used by Babatha and Shelamzion are not
necessarily determinative of their identity. Indeed, the Mishnah seethosvhgrade the
importance of the contents of the marriage deed altogether. For example,ipfemult
occasions the Mishnah rules that the text of the marriage writ does not deténmi
scope of marital obligations enjoined upon the husband andmwif€dt.4.7-12; 9.1 also
5.4-5.9). Consequently, the Mishnah does not require that contracts specify the standard

obligations of marriagenf. Ket.4.7-12). On the contrary, the rabbis understood that

% bid., 173-177.

% Even the Mishnah does not relate a standard dexhéketubah. Instead, the Mishnah refers to
stipulations that generally appear in marriage reats$ in an incidental way. Thus, we can deriad th
marriage deeds sometimes cite the amount of mdratyathusband has to pay his wife in the event of
divorce fn. Ket.1.2-3; 5.1), includes inheritance provisions. Ket.4.10-12), and requires a husband to
provide for his wife’s material needsn(Ket.4.1) Also, seevadin, The Greek Papyr274.

7 vadin, Greek Papyri118-141, esp. 119 and Friedman, “Babatlf@tibba”’ 69. The wordketubahalso
appears in the deed (linemn>1).
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marriage entailed certain obligations, whether these obligationsre@aled in a

written deed or not. For example, the rabbis enjoin a husband to redeem his wife from
captivity (m. Git.4.8) and to pay for her medical care should she becomensicgit.

4.9), whether these stipulations were recorded in the marriage deed or not. \§imilar
male children were to inherit their mothekstubah(m. Git.4.10), female children were

to be maintained until marriage( Git.4.11), and the wife, if widowed, was permitted to
remain in her husband’s house. (Git.4.12), whether the marriage contract listed these
obligations or not.

The fact that the Mishnah obligates a husband (and wife) to fulfill what it
considers to be obligations of marriage, whether they are documented in a writ or not,
calls into question the importance of the marriage contract. Another Mishnah prawides
even clearer attack on the significance of the marriage Wetuboth4:7 reads: If the
husband had not written outketubahfor his wife, she may still claim 20fenarsif she
was a virgin [at marriage] or omeinaif she was a widow, since that is a condition
enjoined by the court” (Danby; emphasis mine). In this mishnah, the rabbis enolitht
that a written deed was not essential to the establishment of a lawful nditma&even
in the absence of such a writ altogether, the normal requirements forgadorigemain
in force. Given the above, we learn that the actual text of the marriage document did not
necessarily have any correlation to the obligations that marriageethjopon husband
and wife—a marriage of two Jews may have automatically obligated oneséo the

stipulations.
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If the marriage document did not relate the specific terms of individualages
what was the deed’s purpose? A number of factors come together to suggest that the
function of the writ was to regulate the financial aspects of marttager example, a
significant portion of the mishnaic discussion of marriage contracts conberfisancial
regulations of marriage, that is, the amount ofisteibah(or the fee paid in the event of
divorce or a wife’s death) and a valuation of the dowry and confirmation of iiptrege
the groom . Ket.1.2-5; 2.1; 3.2-5.1; 5.1; 6.3-7; 9.1, 8-9; 10:1-12%Moreover, all of
the marriage contracts from the Judean Desert record the contents of the dowsy and it
receipt by the groom as do all the Greek marriage contracts from £gyhe centrality
of the documentation of these financial terms is further supported by the tat tha
number of the extant papyri, both from Elephantine and the Judean Desert, indicate that
the signing of &etubahdid not always initiate a new marriage; on the contrary, at times
the unions had already been formed and the impetus behind the writing of the deed was
the transformation of unwritten marriages into written ones (P. Murabba’at 6%
example, the occasion of the issuance of P. Murabba’at 115 in 131 C.E. was Yeshua son
of Menahem’s receipt of dowry from his wife Salome Komaise, therebyforamag
their unwritten marriage to a written offe The critical clauses read:

Yeshu’a son of Menahem....agreed with Sallome also called K[omaise,

daughter of Levi], his wife, who is from Mahoza [that they continue] life

together...as before this time..., [and that he owes?] the above-mentioned
Komaise, as her dowry, ninety-six denarii of silver. (Yadfn)

% Satlow,Jewish Marriage84.

%9 Yadin, The Greek Papyri226 and 229.

bid., 267.

" Ibid., 229 and Bleiberglewish Life in Ancient Egyp26.
2 Yadin, The Greek Papyri266.

" 1pid., 232.
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Similarly, at least one of the marriage deeds from Elephantine markariséotmation
of an unwritten marriage to a written one, with the payment of the marriagedee a
dowry—often closely following the birth of a first child (P. Kraeling 2).

The importance of recording these monetary valuations is understandable since
the amount of the marriage fee and dowry generally varied from union to union and the
bride’s family was interested in protecting its financial interests imitugiage. For
example, while the later rabbis set minimums for the amount ddetiubahpayment,
they did not set the maximunm® (Ket.1.2, 5.1). Consequently, there was no rule for
determining the amount of tlketubah. Among the Judean Desert marriage writs, the
amount of th&ketubahvaries between 300 and 40@narii (P. Yadin 18, 10). Dowry
amounts vary even more, from a low of 96 (P. XHev/Se 65) to a high aes@0ii (P.
XHev/Se 69)"*

A final piece of evidence that suggests that financial regulation wakitfe c
function of marriage deeds derives from a cross-cultural comparison. The Rothans di
not require a written deed to establish the validity of marri&y&n the contrary, the
free consent of both parties (and their families) was sufficient to forfallawions
(Digest23.1.7.1; 23.2.2; 23.1.11-13; 23.2.21-%2)That said, often Romans did draw up
legal deeds upon marriage. These contracts only documented the valuation of the dowry
to protect the assets of the wife’'s family should the union end in divorce; they did not

affect the legality of the marriages themsel{/es.

" The later rabbis, by contrast, set the minimur@Gdenarifor a virgin and Iminafor a widow (n. Ket.
1.2;5.1).

S Harlow, Growing Up,60, 63 and Grubb&Vomen in the Lavg2.

"®Ipid., 83.

"Yadin, The Greek Papyr226. In addition to the Romans, many societies of theidmt Near East also
wrote marriage contracts to record the amount®fptayments between the families of the bride andrgr
(Instone-BrewerDivorce and Remarriag€-8)
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Because there was no standard formulation for the marriage deed in the early
second century and the later sources contend that the content of the writ was not
necessarily determinative of the nature of the marriage described inetptagroe
grounds for viewing both Babatha and Shelamzion’s deeds as examples of dweske Je
marriage practices. This is particularly true, since overtim&eahéah’sfunction
became so attenuated that it is not clear that observant Jews would have corsdered t
signing of such a document as important. Moreover, given the Bible’s reticerfee on t
topic, there is no indication that the writing of such a deed was compulsory in Roman
Palestine. Lastly, because contemporary Roman practice and the Mishnhhthint t
financial regulation was the chief purpose ofkkb&ubah Shelamzion’s Greek document
would have fulfilled that requirement every bit as well as Babatha’s &icawrit.

The careful preservation of both Babatha's and Shelamzion’s marriage deeds,
which were found bundled together with other legal documents of concern to the family,
speaks to the fact that both manifestations of the marriage contract were reshtdee
legally binding among the Jews who left the documents behind. If one accepts the
arguments outlined above, what one finds in the papyri from the Judean Desert is that a
variety of approaches to the legal formulation of marriage were in use camttyiat a
single site—indeed, within a single Jewish family—in the early second-geritbe
acceptability of both documents in turn once again hints at the diversity of Judaism in
Roman Palestine. This is particularly true since all indications suggettehkews of

the Judean Desert were not highly assimilated.
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3.3 Common Judaism

While it is certain that Judaism in the late Second Temple era was far from
monolithic, that diversity must be placed within its proper perspective. Indeem)gtith
Second Temple Judaism was varied and boasted many different parties, one mast bea
mind that nearly all the texts from antiquity suggest that the memberssefdabmpeting
sects did not make up the majority of Jews. For example, Josephus writes thattkere
some threenillion Jews celebrating Passover at the Temple in the year 65 C.E.
(JosephusWar2.280; 6.400-427% Yet in his estimate of the number of adherents of
the various sects, Josephus cites the numbers of 6,000 andespécively for the
Pharisees and Essenes’ membership (Josephti43.298; 17.42; 18:20Y. It is certain
that the sects had some influence beyond their official members. Indeed,yttis eas
imagine that some Jews might have looked to the various parties for inspiration or
guidance while not joining or favoring one group over another. Many texts sugdest tha
the masses learned from and admired the Pharisees’ facility wipkuseriwhile the
zealousness of the Dead Sea Sect and the Theraputae in carrying out theilllimag
have inspired ordinary Jews just as they did Josephus and Philo (Riold Persor®1;
Hypotheticall.l, esp. 11.18; Josephésit. 13.14-15, 20; Matt 23:1-3). None of this,

however, takes away from the fact that most Jews were not members ofalgoasgct.

8 Both Philo and théetter of Aristeasefer to the masses that made pilgrimage to JemmséPhilo,Spec.
1.69;Let. Aris.88).

¥ While no one argues that Josephus provides an eaant for the membership of the various parts,
agree that his numbers demonstrate that most Jew®tbelong to a sect. Many agree that the nusnbe
of adherents he attributes to the various sects ggvinsight into the proportion of members ofihgous
sects. That is to say, the Pharisees were thedaog the three major sects followed by the Essene
whereas the Sadducees were comparatively few ilbau@®ander®ractice and Beliefl1, 181). The
largest subdivision within Second Temple Judaisra m@t a sect united by a shared philosophy or
approach to practice, but rather the members dfi¢heditary priesthood, which as been estimated at
18,000-20,0001bid., 181).
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Jews, who were unaffiliated with any of the sects, and even those who did choose
to cast their lot among the Pharisees or Sadducees for example, seem to hat@dnders
that the diversity that was the spirit of the times had its limits, or perhaps, leisted
within a framework® In fact, it may be that this diversity gained acceptance precisely
because those who formed these diverse opinions had already asserted thanegslling
to stand unified on a number of key factors, such as adherence to certain traditional
beliefs and customs. This made the sect members at once distinct from azadtsimil
Jews who opted to forgo sect affiliation.

Ed P. Sanders coined the term “common Judaism” in his baddism: Practice
and Belief;but the ideas that stand behind his term already existed, albeit less
influentially.®* The uniqueness of Sanders’ work was that he was the first person to take
so seriously the challenge of defining “common Judaism.” After the publicatius of
monograph, academics more frequently stressed the existence of afgeraesices and

theoretical concepts that were shared across Jewish antiquity ang thewel together

8 The Qumran covenantors may at first appear tatexeeption to this rule, since they considereg onl
themselves to be the true Israel, that is, rightéwss; all other Jews were heretics (E. Meyersyishe
Culture,”151). Nonetheless, it is important to note that@umran group’s willingness to dismiss other
Jews was not as thorough as some might suggefct|rboth Josephus and the Dead Sea Scrollsssitne
that the Qumran covenanters sent first fruits €Ttemple in accordance with biblical teachings€pbsis,
Ant. 18.19; CD 6.20). Sanders also argues that thedetion between the Qumran group and other Jews
was not so clear cut. Indeed, the covenanterstsomeefer to the Jews who were not members of thei
sect as the “wicked of Israel” (4QpPs37 3.12) arwbgnize the possibility that the wicked might jdieir
group and become among the elect. Indeed, th@orvbf the end of time included the adoption &f th
sects’ special practices by all Jews and emphasiia¢gentiles, not other Jews, are the true ergmy
Israel(SandersPaul and Palestinian Judaisr@42-257, esp. 247).

8 sanders’ teacher Morton Smith uses the term “ntvedudaism,” which he describes as those practice
that the Bible and ordinary people and priestsedjan (Sanders, “Comparing Judaism,” 23). Earlier
studies attempting to define rabbinic theology waublished both by George Foote Moore, who is often
associated with the term “normative Judaism,” aptrgim E. Urbach. See also George Foote Moore,
Judaism in the First Centuries of the Christian EF&ae Age of the Tannai(@ambridge: Harvard

University Press, 1927) and Ephraim E. Urbddie Sages: Their Concepts and Bel{gfans. I. Abraham;
Cambridge, Mass.: Harvard University Press, 1987).
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Jews of diverse ethnic, cultural, ideological, and geographic offgiksr example, John
Barclay notes that Jewish communities survived “as coherent and enduring eatities”
identifies those practices and concepts that diverse Jewish communities wauld ha
agreed o’ The argument advanced both by Sanders and Barclay is important since it
gives the reader a compelling explanation for the feeling of solidariyf@saacross the
ancient Jewish world, irrespective of sect membership. One would not necessarily n
this common feeling if one were to pursue study of the sects outside of their la
context®

There are many hints in Second Temple and rabbinic literature that Jews
manifested a spirit of unity that transcended sect membership, class, aral cultur
leanings. For example, Josephus and Philo describe incidents in which Diagmora Je
came to the aid of Jews in the land of Israel and vice versa (JosAphus.261-302;
Philo,Embassy. The pilgrimages described by both Josephus and Philo as unifying
events which helped to strengthen relationships between Jews from distant coesmuniti
(Philo, Embassyi56;Specl.69;m. Hag.1:1; Josephud)ar 2.280; 6.420-427Ant.
17.313). The zeal to pay the temple tax revealed in Josephus’ writings simitaygstai
that ancient Jews were relatively united (PHpecLaws1.76, 1.141-4Embassyl156;

JosephusAnt. 18.312; Matt 17:24), as does the fact that Julius Caesar rewarded Jews

82 For example, Meyers adopts Sanders’ use of the tevmmon Judaism” to describe the shared elements
of Jewish life in antiquity. He expands upon Sasdést of the practices that were common acrbss t
Jewish world in antiquity by appealing to the amlagical evidence. In particular, Meyers offers a
particularly strong argument for finding elementgommon Judaism in burial practices. See Eric M.
Meyers, “Common Judaism and the Common Judaismadéihl Culture,” inRRedefining First-Century
Jewish and Christian Identities: Essays in HonoEdfParish Sander@=abian E. Udoh et. al., eds; CJAS
16; Notre Dame, Ind.: University of Notre Dame Rrex)08), 153-174..

8 Barclay,Jews in the Mediterranean Diaspo#00-401 and 424.

8 sanders, like a number of other scholars, prefierserms “parties” or “philosophies” over “sects.”
Because Sanders understands the term “sect” totoefegroup that believes it has the only correct
practices and that all other groups are untrugldes not think that the word “sect” is applicaldeSecond
Temple Judaism. The notable exception to thisieutbe Qumran group, as was mentioned above
(SandersPractice and Belief]3).
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throughout his empire for the loyalty that a group of Jews from the land ef $érawed
him (JosephusAnt. 14.202-210¥> Moreover, the fact that even the Dead Sea Sect,
which was at odds with the Jewish leadership in Jerusalem, sent sacrifleed éoriple
suggests that a framework of unity undergirded any movement towards separatis
(Josephusint. 18.19; CD 6.20).

In addition to hints of the existence of a common Judaism, on at least one

occasion Josephus makes this point explicit. Despite the fact that Josephus is our main

source for the sects, he describes somethidgionthat sounds very much like Sanders’

common Judaism. Although Josephus is likely exaggerating, given that the stateme

apologetic in nature, | would argue that he must have believed the core of higstatem

order for this to have been a compelling argument. Explaining how Judaism is much

superior to the endlessly variegated Greco-Roman cults, Josephus writes:

To this cause [the Jews’ intimate knowledge of the Law] above all we owe
our remarkable harmony. Unity and identity of religious belief, perfect
uniformity in habits and customs, produce a very beautiful concord in

human character. Among us alone will be heard no contradictory statements

about God, such as are common among other nations...Among us alone will
be seen no difference in the conduct of our lives. With us all act alike, all
profess the same doctrine about God, one which is in harmony with our Law
and affirms that all things are under His eye. (JosegmisAp.2:179-81
[Thackeray, LCL])

Tovto mowtov amdvtwv TV BavpaoT)v OpOVoLAY ULV EUTTETOMKEY TO YXQ
piav pev éxerv kal v avtv dofav mept Oeov T PBiw d¢ Kal Tolg £0eotL undev
AAAAWV dladépety kKaAAlotny év NBeotv dvOownwv ovpudpwviay amoteAel
T ULV YA Hoévolg ovte 1tepl Beob Adyoug dkovoetal Tig dAANAoLg
VTEVAVTIOUE OOl TOAAX AR’ ETEQOLS OVX VTIO TWV TUXOVTWV HOVOV KATAX TO
TIQOOTIECOV EKAOTW Aéyetal MO0 AAAX kKal tapd TLot TV PLAooddwv
ATIOTETOAUNTAL TV HEV TNV ANV ToL Oe0v LoV dvalpely Toig Adyolg
ETUKEXELQNKOTWV AAAWV d¢ TV UTEQ AVOQWTWY AVTOV TIEOVOLAY
APALQOVEEVWY OUT €V TOIG EMITNOeVUATL TV PBlwv dpetat dladoodv AAAX
KOLVX UEV €QYa TAVTWV T’ ULV €lg 8¢ AOYOG 0 T VO OVUPWVOV Ttepl

8 sandersPractice and Belief47
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Oeob mavTa AéywVv €KELVOV €POOAV KAl PV TEQL TWV KATa ToV Blov
ETUTNOEVUATWYV OTL Ol MAVTA TAAAX TEAOG ExELV TNV eVOEPELAV.
Josephus never details what specific practices and beliefs he is refemihgrt
he writes that Jews “all act alike and profess the same doctrine about Gddwirpl
Josephus’ lead, Sanders seeks to remedy this deficiency by imagining thosenaleserva
and doctrines that were common across the Second Temple®vdrtdbegin, Sanders
points to at least one shared concept across the ancient Jewish world about which there
seems to have been little dispute—the divinely inspired nature of the Torah and the
implication of this belief, namely, that the biblical teachings should be azdali
(Josephusint. 3.223;Ag. Ap.2.82, 149, 176-178; Philg&mbassy210-211;Moses2.37-
38; Aristob, frag. 2)®" For exampleJosephus writes:
Meanwhile Moses, no longer ascending Mount Sinai but entering into the
tabernacle, was there diligently seeking instruction from God on duties to
be done and on the compilation of law. Those laws, excellent beyond the
standard of human wisdom, have, so it has come to pass, been in every age
rigidly observed, because they are believed to be a gift of God, insomuch
that neither in peace, through luxury, nor in war, under constraint, have
Hebrews transgressed any one of them. (Josephtg.223 [Thackeray, LCL])
Mawvorg d¢ ovkéT’ avaPatvwv T 1O Zivaiov &AL’ elg TNV oKV elowv
avepdvOave mapo 0oL eQL TE TWV MEAKTEWVY KAl TWV VOUWV TG oLVTAEews

oUG KQeltTovag 1) Kata cvveoty avOowrivnv ovtag elg Tov anavia Pefatwg
atwva ovvEPN puAaxONvaL dweav eitvat dOEavtag ToL BeoL we Ut év

8 Martin Goodman has an easier time defining comthataism since he believes that the Judaism that is
reflected in rabbinic literature was just that. d@man argues that the sects had their influendeybat is
described in rabbinic literature are the practib@s were common across Jewish antiquity; see Marti
Goodman,Judaism in the Roman World: Collected Ess@&SJU 66; Leiden: Brill, 2007), 44.

87 Also, see Barclaylews in the Mediterranean Diaspo#25-426. By late Second Temple times, the
known biblical corpus included the Torah, the pretthbooks of the Bible and even a majority of tikvets
that would eventually comprise the writings sectidthe Bible. An exact date for the canonizatibthe
Hebrew Bible has long eluded scholars. Among otbenplicating elements, the reality that the vasiou
texts comprising the Bible were recognized as aititove in stages makes identifying a precise diate
canonization difficult. In general, it is knowretithe authority of the five books of the Torah was
recognized quite early. For more on the datinthefcanonization of the various sections of therkeleb
Bible, see LeimanCanonization of Hebrew Scripture.
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elEnvn) VT TELPNG UNT &€V TMOAé W Kat' dvayknv Efpaiovc magapnvatl tiva
TV VOUWV AAAQ.

In addition to the statements from Second Temple writings cited above, many les
explicit supports of this position are found in both ancient texts and archaeolauisal fi
evidencing the elevated status of the Torah, as well as the fact thaideeséraland
as communiti€swere observant of the Torah’s decr8&g-or example, Barclay views
the Alexandrian annual celebration of the translation of the Torah into Greek as
highlighting the authority of the Law in the North African Jewish communityl¢P
Moses2.41)%° Likewise, the prominence of Torah niches in ancient synagogues
evidences its unique stattfs Barclay thinks that the depiction of a Torah scroll in the
arch of Titus underscores the importance of the Torah to ancienfJéwastly, the later
rabbinic writings are even more emphatic on this point, when they rule that one could
desecrate the Sabbath in order to save a Torah scroll from mfighabld6.1).

Many references in both Philo’s and Josephus’ writings suggest that the Jews
were generally observant of the Torah’s decrees. For example, the marpiersito
Roman laws granted to Jews to accommodate Sabbath observance and the sabbatical
year, as well as the fact that many gentiles describe Jews by theivahce, hints at
widespread observance of the Law (JosephgsAp.1.42-43, 2.227-228, 232-235, 272-

3; War1.111-114; PhiloEmbassy81.210; Rom 9:30, 10:4¥. Likewise, the fact that
there are so few documented cases of Jews who severed their connection to Judaism of

their own free will, the most prominent of those of being Tiberius Julius Alexander,

8 Barclay,Jews in the Mediterranean Diaspo#24-426, esp. 426.
¥ pid., 424.

% |pid., 424-425.

% 1bid., 425.

92 Barclay,Jews in the Mediterranean Diaspo#26.
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Philo’s nephew and the children of Herod'’s son, Archelaus, and his wife, Jotape, support
this assertion about Jewish observance (Josephtd,8.141)>* Thus, while not all

Jews approached observance with equal zeal (for example Philo disparadarglyore

Jews who only attend synagogue on the high holy days), outright disregard for the
commandments appears to have been*fare.

Sanders’ understanding of common Judaism, in turn, is predicated on this very
belief in the divine origins of the Torah and the consequence thereof, namelywhat Je
largely sought to observe the commandments cldselaving made the argument for
the centrality of the Torah to Jews in antiquity, Sanders, like Josephus, divides up his
description of common Judaism into the practices and beliefs that most Jews agreed
upon. Sanders identifies commonalities in worship, observance of holy days, the food
laws, a concern for the specifics of the charitable system, and ritugl @sicentral

Jewish practice¥® Under these headings would fall any number of other subcategories

9 Josephus comments that Tiberius Julius Alexandidrriot stand by the practices of his people”
(JosephusAnt. 20.100 [Feldman, LCL]. For more on Alexander’sickdo leave Judaism see, Barclay,
Jews in the Mediterranean DiasprBH05-106. Describing the children of Alexanded dotape, Josephus
relates that they “abandoned from birth the obseeaf the ways of the Jewish land and ranged
themselves with the Greek tradition” (Joseplrg, 18.141 [Feldman, LCL]).

% Barclay, in particular, is careful to note theiwas levels of assimilation found among Jews inGneek
Diaspora. His study groups Egyptian Jews and demgde of Egypt as exhibiting the following levels
assimilation; high, medium, low, and unknown (BaygDews in the Mediterranean DiasporE)3-124
and 320-333).

% SandersPractice and Belief20, 47, 144, 195, and 236 and Barclasws in the Mediterranean
Diaspora,426.

% Barclay’s list differs from Sanders. For examjile identifies an ethnic bond, that is, ancestmluoed
with cultural practices as connecting all Jews. pidimts to the following factors to support thigament:
1. ethnic terminology; 2. gentile perceptions @iv§ as an ethnic group; 3. endogamy; and 4. edwucati
children in the Jewish way of life (Barclaljgws in the Mediterranean Diaspo#(5-413). He argues
that local communities were bound by: 1. festiald fasts ; 2. Shabbat gatherings; and 3. caliect
the temple dues. These local bonds were supplechéytlinks to Jerusalem/land of Israel. For examp
pilgrimage to the Temple as well as the offerind donations that Jews contributed towards its upkee
connected Diaspora Jews. Similarly, the interégliaspora Jews in the welfare of the land of Ikrae
(JosephusAnt. 17.300, 324-31) illustrates that connections eohtbmeland unified Jews from diverse
communities (Barclayews in the Mediterranean Diasporél] 3-424).

97



of Jewish observance, such as pilgrimage to the Temple and the recitatioSloéthe
prayer.

The beliefs are more difficult to define than the practices. Sanders indhedes t
following beliefs as having been common across the ancient Jewish world: election,
providence, creation as a divine act, sacrifice as a preferred systeamfimiunion with
God, and divine judgmenfif. Though it is difficult to trace a common theology since
nowhere is such a theology articulated, many of the passages in Second Tetimge wr
suggest the universality of some of these concepts across the Jewisffwbdd.
example, Sanders notes the centrality of the idea of election, that is, God'mghbes
people of Israel for a unique role in history. Philo explicitly states that Gagkdsrael
out of all of the peoples of the world (Phifepec. Lawd4.303). Sanders also interprets
the references to covenants in bemascus Documefrom Qumran as stressing the
same points@D 5.15; 6.19). Pseudo-Philo refers to God’s glorification of “my people
above all nations” (Pseudo-PhiBipl. Antig.11.1 [Harrington, OTP]). New Testament
texts also refer to the election of a chosen people. For example, Rom 11:28 notes: “as
regards election they are beloved, for the sake of their ancestors.”

Although both Josephus and Sanders bifurcate their descriptions of common
Judaism into practices and beliefs, it is conceivable that both belief and observance
worked together to strengthen Jewish unity. One can imagine that at timascom
theology might have united Jews even when common practice did not. For example,
disagreeing parties in a dispute over proper observance of the Law could &tepdac

reflect upon the fact that as Jews they had both been created by the same God, who chose

9 SandersPractice and Belief241-278.
%8 |bid., 263.
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them to receive the Torah and observe its precepts. Thus, the contentiousness created by
different interpretations of the Torah may have been mitigated by a tlyemigghasizing
their common origins and duty to observe the Law. The rabbis in particular are emphati
on this point. The rabbinic corpus not only reports intense debates over the proper
interpretation of the Torah, it also affirms the rabbis’ right to disagréeesich other on
these issues. A mishnahYevamotnakes this point clear: “If this idalakah[which
thou hast received] we receive it; but if it is but an inference [of thine own] aeceunt
inference may rebut it"h@wn v —r77% oK1 ,22p1—n0%7 08 ) (M. Yev8.3). Despite the
intensity of many of the rabbinic debates, the sages understood that theseaiffelid
not mitigate their shared obligation to study and observe Torah. Thus, they repeatedly
stress the validity of legal decisions with which they disagreed, provided thagdse sa
who advanced these competing interpretations were doing so “for the sake of h&aven
phrase that occurs six timesArotalone (n. Avot2.2, 17; 5.20, ). These statements
about unity were not merely theoretical ideals; rather they had pragipdadagion.
Indeed, even the disciples from the two schools of interpretation most famousrfor thei
many points of disagreement did not let legal disputes override any sense afrcomm
purpose. On the contrary, the schools of Hillel and Shammai actualized their unity in the
most intense of ways—they married into each other’s famiiesrgv 1.4). After
relaying a series of disagreements about the ability of certaireslapeople to form
lawful unions with othersng. Yev.1.1-3), the Mishnah records:
Notwithstanding that these forbid what the others permit, and these declare
ineligible whom the others declare eligible, yet the [men of] the School of
Shammai did not refrain from marrying women from [the families of] of the

School of Hillel, nor the [men of] the School of Hillel from marrying women
from [the families of ] the School of Shamman.(Yevl1.4; Danby)
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Although this saying fronYevamots an idealized one, the underlying idea that some
Jews disagreed over proper legal interpretation yet respected that thei

opponents’opinions may have had some legitimacy, may have a kernel of aidtatit

3.4 Conclusion

Judaism in the late Second Temple period was at once deeply varied and
profoundly unified. Provided one accepted the tenets of common Judaism, some
references suggest there was a great deal of leeway in how ongedtaak’s Judaism.
The many examples of social and ethnic unity across the Jewish world show this to be
true. For instance, there are some indications that the extremist Qumranrgtdhe a
more worldly Pharisees were united in their loyalty to Judaism and the Jewydb ps
evidenced by the fact that they were in regular communication with eachrotiopes
of influencing each others’ behavigfQQMMT; CD 6.20; Josephugnt. 18.19).

Likewise, the rabbis could set aside their disagreements and acknowledge their
underlying unity {n. Yev1.4; 8.3). Even though Second Temple Judaism was highly
diverse, it is clear that there were some limits on acceptable Jewishgwad-or the
further justification of this claim, we now turn to study of the Herodians, ayfamhmich
has often been accused of adopting practices that fell outside of the purviewsbf Jewi

custom and law.
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4. The Herodians and Jewish Diversity

Students of the Herodian family in general and of Herod the Great in particula
often label the family members as lackluster Jews or even consider thisin peety
feigned. Herod’s patronage of pagan culture is viewed as being inconsistehiswi
Jewishness; and many find his true loyalties to lie with the HellenisicgaRoman
world. Any connections to Judaism, on the other hand, are viewed as part of a calculated
agenda to retain the throne of Judea. Some scholars, aware of where the Herodians sta
vis-a-visrabbinic law, have even adopted the drastic approach of declaring the Herodians
to be gentiles. If the Herodians were not Jews, of course, then one does not need to

account for their behaviors that seem suspect from the standpoint of Judaism.

4.1 The Herodians as “Half-Jews"?

The claim that the Herodians were not Jewish has some'blsiged, both
ancient and modern critics of the Herodians have raised suspicions about thesfamily’
true loyalties given their lineage and questionable behavitor example, Josephus
relates that Herod the Great, the first Herodian regent, was often taunted by hi

contemporaries with the charge that he was a “half-J@egephusAnt. 14.403)} Of

! The most comprehensive recent treatment of Herimligshness was undertaken by Shaye Cohen (S.
Cohen,The Beginning of Jewishneds8-24). Daniel R. Schwartz’s monograph on Hes@tandson,
Agrippa |, offers another discussion of the Jewestsnof the Herodian family (D. Schwarggrippa |,
219-222). Both Cohen and Schwartz argue thate¢héshness of the Herodian family is certain. Cohen
bases his claim of the family’s Jewishness on gedtigation of Roman era Jewish law and descriptain
the behavior of the various family members theneslvSchwartz’'s argument, in contrast, is resttitte
Jewish law.

% See also Schwartagrippa |, 219-222 and Baumgarten, “Exclusions From the Tefh@19-224.

% In Antiquities14.403, Antigonus denies Herod's right to rule hmseshe was “an ldumaean, that is, a half
Jew.” The impetus behind the charge was his fasifumaen origins. Herod’s mother’s identity as a
Nabatean princess, conversely, does not appeawvtolieen an issue. Given Josephus’ presentation of
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Idumaean descent, Herod’s family was among those forcibly converted terdunlathe
Hasmoneans after their conquest of Idumaea (Josephuud4.8-10; 15.255).
Moreover, the status of Herod’s mother as an Arab further complicated Herodisyide
(Josephuswar1.181). Herod’s atypical lineage combined with his patronage of pagan
temples, statues, and other pagan accoutrements in the gentile areas ahhdgdrétle
to bolster his standing as a Jew among his peers (Josépiuif.328-345¥.

Modern scholars, such as those identified in chapter one, offer much harsher
criticisms of the royal Jews than the Herodians’ own contemporaries dice(dem s
1.1). Kokkinos, bothered by what he perceives as the family’s lack of proper piety
stresses that the Herodians became Jews only by an accident of history, dred that
resulting insincere conversion of the family meant that some members ofrtitidie
family “tipped one way and some the other” regarding their connection to Jutidibat.
is, failing to reconcile the Herodians’ behavior with his notions about Jewishceratcti
the late Second Temple period, Kokkinos questions whether the royals wefe Jews.
Other scholars, such as Schiffman and Baumgarten, offer arguments basedbn Jewi

law, such as the fact that Herod’s mother was a gentile, or cite the’'faquibstionable

Herod’s background, it is suspected that the jraal principle continued to establish Jewishnaghé
first centuries B.C.E. and C.E. (Richardskimg of the Jews52-53 and D. SchwartAgrippa |, 221-222).
* Some would add as additional indications of theodian family’s Hellenistic leanings their prefecen
for Greco-Roman architecture, as is shown in thevation and rebuilding of the Temple as well as th
cities and monuments built by Herod. See Malirtee New Testament Woylth0. This point is spurious
as there is little in the way dewishbuilding form/architecture or artistic traditionjtivthe exception of
certain elements of synagogue, such asitte, andmpn architecture, from which Herod could have
drawn.

® Kokkinos,Herodian Dynasty360.

® Schiffman,From Text to Tradition144 andVho was a Jew22-14. Few of Schiffman’s
contemporaries accept his view of the Herodiarsniiy. Among earlier studies of the Herodians,
however, the view that they were gentiles was pamppheld. For example, see Bust@hge FiveHerods
17; GrossHerod the Great107; Baumgarten, “Exclusions from the Temple,92R5; and D. Schwartz,
Agrippa |, 219-222.
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motives for conversion and their post-conversion behavior, in support of their position
that the Herodians were gentiles (JosephAns,14.121, 403Gerim1.7).

Despite tainted lineage and questionable behavior, it seems clear that Herod
thought of himself as a Jéindeed, his strenuous efforts to refurbish the Temple, the
absence of images in his building projects, the presence of ritual baths abtlypossi
synagogues at all his palaces and his unofficial status as protector of dowmtiedidksh
Diaspora communities worldwide all speak to his commitment to both Jewislceracti
and the Jewish people (JosephAmst,. 15.380-425§. In addition to the circumstantial
evidence of Herod’s Jewishness, there is physical evidence; the wine aenfolumi@ in
his desert palace at Masada inscribed with “For King Herod theclawstitutedefinitive
evidence that some considered Herod a*Yefurther convincing proof of Herod’s

Jewish identity comes from the fact that the larger Jewish community wastgugoint

’ Schiffman,Text to Tradition140, 144; Baumgarten, “Exclusions From the Tem@82, 224:andD.
Schwartz Agrippa 1,220, esp. 223-224.
8Goodman, “Identity and Authority in Ancient Judaigrud39 (1990): 192-201; S. CoheBeginnings,
13-24;and RichardsorKing of the Jews58-59 and 110.
° All agree that Herod had ritual baths built atadlhis palaces; see, for example, E. Meyers, ‘Sewi
Culture,” 148. More contentious, however, is tebate over whether Herod himself built the synagsgu
found at his palaces or they were built by lat&aisitants of the buildings (Sandepsactice and Belief
200-202). The case of the Temple building is ntereious yet. The construction of the Temple rexqlir
forced labor and massive taxes and clearly wasvatetil by Herod's need to enhance the reputatidineof
province of Judea. On the other hand, Herod’s atetif construction may indicate his concern forigaw
piety. For example, his insistence that only psiéske part in the construction of the holiesttipos of
the Temple, which necessitated a first trainingphests in the craft of stone masonry, demonstrhai®
respect for certain Jewish sensibilities.
191t is unknown who insisted that the wine amphdyaénscribed as they were. That is, did the wine
merchants think it was important to identify Hewsla Jew or did Herod himself demanded this? t&xte
of the amphora is a reconstruction based on tmirtiEfgerent amphorae of Italian wines. No0.805 is
reconstructed here:

[C. Se[ntio Satur(nino) Co(n)s(ule)

Philo]lnian(um) de L. Laen(ii fundo)

[Regi] Her(odi) ludaic(o)
See Hannah M. Cotton and Joseph Geig@sada Il: Latin and Greek Documerfferusalem: Israel
Exploration Society, 1989), 140-177, esp. 150.
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out that Herod was one of them when it was to their befefior example, in an
argument with gentiles over their right to live in the city, the Jews of Gzseaaserted
their right to dwell in the city on the grounds that its founder, Herod, was a Jew
(JosephusAnt. 20.173)*

The Jewishness of the other Herodians is easily derived. Josephus’ criticism of
Salome for transgressing Jewish law in her divorce of Costobarus would not have been
possible had Josephus not considered her a Jew (Jos&phds,.259-260}3 In
addition, Josephus accused other Herodians of “flouting the ancestral ways” when thei
actions did not agree with traditional Jewish norms. For example, Josephus chastised
both Herodias and Drusilla for their failure to adhere to biblical laws binding only upon
Jews. Herodias’ particular offense was entering into marriage that Josepisidered
incestuous according to his interpretation of Jewish biblical norms (Joséitus,

18.136). Drusilla’s marriage likewise sparked Josephus’ ire. In her casetheva
particular Jewish offense of marrying an outsider—a gentile—that was broughgtagai
her (Josephu#\nt.20.141-143). Thus, although Herod specifically, and the Herodian
family in general, might not always have acted in accord with Jewishiteg, they

were Jews both by their own admission and in the eyes of some of their observers.

" lan understands the dispute over Herod’s Judaisimeing mainly political. She argues that Herod’s
political opponents contested his Jewish praciiteesthey sought to delegitimize his rule (llan,
“Intermarriage,” 11).

2 The saying attributed to Augustus that it waseseti be Herod’s pig than his son only makes sénse
others considered him an observant Jew (MacroBias2.4.11 and llan, “Intermarriage,” 14).

13 Some of the actions and remarks cited in the presvparagraph about Herod's identification as a Jew
could be read as his identification as a Judedrads Josephus’ critique of the Herodians’ obsargaf
Jewish law, however, only makes sense if Joseptnsidered them to be Jews.
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4.2 The Herodians as Impious Jews

While dismissing the problematic tendencies of the Herodians by claih@hg
they were gentiles has not proved fruitful, a more restrained approach might have mor
merit. One might argue that while the Herodians were Jews, they were not pisus Je
Indeed, this has been the standard approach of scholars examining the behavior of the
Herodians.

Josephus’ writings provide much fodder for the view that the Herodians were
impious Jews. Throughout his retelling of the history of the Herodian dynasty, Usseph
interjects comments to the effect that various members of the royal taambgressed
Jewish law or tradition. In a number of cases, the marital practices of theidies draw
Josephus’ scorn (JosephiAsit. 15.259-260; 18.136; 20.141-143). Sometimes Josephus
labeled the behavior of the Herodians towards other Jews as being in violation of Jewis
law. For example, Herod is condemned for punishing Jewish thieves by sellingpthem t
gentiles, since Josephus thinks that Jewish law prohibits this type of sale (Jp8aphus
16.1-15)** Other acts deemed violations of Jewish law include Herod'’s installation of
standards in a theater in Jerusalem and his placement of a golden eagle ovewary entry
to the Temple. Josephus describes both actions as violating the biblical prohibition on

images (Josephuant. 15.380-425). Herod'’s decision to put to death two of his sons and

14 Rabbinic law prohibits the selling of Jewish slaie gentiles$ifre 118), although this is later evidence
and we cannot be sure that the Herodians (of Josgmould have known it. The biblical evidence is
more ambiguous. Josephus’ criticism of Herodls séithe thieves is connected to his interpretatid
Exod 21:2, which deals with the sale of a Hebreawesl He does not link his position to Exod 22:1-2,
which concerns punishment for theft. Moreovem itetes that Herod may have been following Exod
22:2, which permits the sale of a thief if he doneshave anything that can be sold to compensate th
victim (llan, “Intermarriage,” 14). She also notbat the Bible does not specify to where or to mihbe
slave could or could not be sold (llan, “Intermage,” 14). Consequently, llan argues that theipitdn
on selling Jews to gentiles was a minority positipgrhaps a Pharisaic one (llan, “Intermarriagdy. 1
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his wife similarly causes one to question Herod’s piety (Josepimiisl5.231, 266-279;
17.151-167War 1.551)™

Our reliance on Josephus as a source for the behavior of the Herodians, however,
should give us pause before we accept his interpretation of the royal familygaoizse
of Jewish tradition. Indeed, any appraisal of the Herodian family’s comntitime
Judaism offered by Josephus should be tempered by the fact that he is hardietyenpat
towards the royal family. On the contrary, Josephus’ work exhibits a decidegiivee
attitude towards the Herodiatfs.For example, see section 2.4 for a review of Josephus’
depiction of the Herodians and how his own status as a Hasmonean descendant plays into
his presentation of the royal Jews. Moreover, in assessing the Herodianstmemino
Jewish observance, it is important to define the yardstick that Josephus employed to

measure their behavior.

4.3 Josephus and the Pharisees

Josephus is widely identified as a Pharisee in the secondary litéfatme.
example, all three of the previous studies of the Herodians marital prattésss s
Josephus’ identification as a Pharisee in their explanations of the famdyital
choices® The two main arguments advanced in support of this identification are first,

Josephus’ declaration of membership in the Pharisaic party in his autobiography

5 Herod’s decisions to install a golden eagle inTeenple and standards in the theater, as wellsasrhier
to have his wife and sons killed, were not necdgsarconflict with Jewish law. The incidents tife
golden eagle and the standards will be treatedibelss for the execution of his family members, the
pretext behind Mariamme’s killing was that she bathmitted adultery; and death is the biblical
punishment for sexual infidelity (Lev 20:1-16). fdd’s sons, Aristobulus and Alexander, were exatute
for allegedly inciting rebellion against their faththe Bible at least theoretically allows fatherexecute
their rebellious sons (Deut 21:18-21).

16 | andauQut-Heroding 129, 181, 191, and 194.

" Mason,Flavius Josephug26; llan, “Intermarriage,” 14; and Hanson, “Maggaand Divorce,” 150.

18 |lan, “Intermarriage,” 14; Hanson, “Marriage aniv@rce,” 150; and Hadas-Lebel, “Les mariage&97.
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(Josephud,ife 10-12) and second, the many overlaps between Josephus’ legal and
interpretative views with those recorded in the literature that has tradlifibean
ascribed to the Pharisees, namely, the rabbinic cofpRecently, however, a number of
scholars have begun to contest these points, thereby weakening the once solid link
between Josephus and the Pharié&es.

To begin with, there are questions about the accuracy of Josephus’ self-report of
his party loyaltie$® That is, “Being now in my nineteenth year | began to govern my life
by the rules of the Phariseeg¥{cakadékatov d’ étog éxwv noaunv te
noArtevecOat ) Pagroaiwv) (Josephud,ife 12 [Thackeray, LCL]). Some scholars
have noted that other than Josephus’ own declaration of membership in the Pharisaic
party inLife, there is no indication that Josephus had a unique relationship to the
Pharisees or any other paftyFor example, while Josephus clearly admires the
Pharisees’ facility with scriptural interpretation, this does not nedlysisaticate that he
affiliated with the group, since most of the literature from the Second Tenmpd pe
whether friendly or hostile, recognizes the Pharisees’ excellence inghigJasephus,
War2.162-163Life 191; Matt 23:1-3%> Moreover, his praise of the bravery of
individual Pharisees who let nothing, including the threat of death, stand in the way of

their principles also does not necessarily reveal his affiliation (JosefhiLi$4.172-176;

¥ Mason,Flavius Josephug30.

*%pid., 105.

L All agree that Josephus wants to be identified BBarisees, the debate concerns whether he gtz
a Pharisee (MasoR]avius Josephus330).

22 1bid., 330, 340; MasorBook of Acts161-162; and AttridgeBiblical Interpretations176-179.

% The Pharisees are repeatedly noted in conneciibrtie ancestral laws ¢ tétolx vopua), which

they are said to interpret most accuratelyto dkoiBeiag dokovvteg éEnyetobat Ta VOpLLUQ)
(JosephusWwar2.162).
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15.367-370%* The main reason to question Josephus’ affiliation with the Pharisees,
however, is that his occasional praise of the group is tempered by his general
ambivalence towards them.

Steve Mason and to a lesser extent Ed Sanders have noted Josephus’ ambivalence,
which at times borders on hostility, towards the PhariSe#sason, in particular, finds
Josephus to be somewhat antagonistic towards the Pharisees in accord witkrais ge
disrespect for the “masses” as a wHSld=or example, Mason views Josephus’ report
that the Pharisees wielded much influence over the decisions of Salome Alexaohdra
the women of the Herodian court as criticism of the Pharisees, not praise afitpe g
(JosephusAnt.13.417; 17.41-43\ar 1.110). Further support for the position that
Josephus is somewhat ambivalent towards the Pharisees derives from Josephus’
unbridled admiration of the Essenes in contrast to his more balanced appraisal of the
Pharisees (JosephWar 2.119-161Ant. 18.18-22)’

Sanders’ criticism of Josephus’ connection to the Pharisees is more all-
encompassing. He takes issue with the accuracy of Josephus’ remarks about the
Pharisees in addition to questioning the strength of Josephus’ connection to the group.
For example, Sanders notes the mismatch between Josephus’ general stateomoénts
the Pharisees, namely, that they controlled everything, with the far moretmealig
revealed in his history of late Second Temple JGti€Ehe disparities between Josephus’

general statements about the Pharisees and social reality sulggielsesiiad some

24 Mason,Flavius Josephus340.

% bid., 327, 340, 370-371, and 374-375; MasBopk of Acts]161; and SanderBractice and Belief410-
412.

% Mason,Flavius Josephusg75.

2 Mason,Book of Acts162. Herod too appears to have admired the Plear{Sandersractice and
Belief,345-346).

8 sandersPractice and Belief388-412.
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interest in advancing the Pharisees’ cause, which Sanders’ identifieseghus’ need to
support the group because of their popularity both during and after the revolt against
Rome, while at the same time freeing them from blame for the Févolt.

Noting the discrepancies detailed above, Mason returns to the statementtthat is a
the root of Josephus’ identification as a Pharisees, namely, his declaratiohaioaiffi
with the group®® He suggests that the language that has been traditionally understood as
affirming Josephus’ membership with the Pharisees is a misreading atitfie bestead,
Mason asserts that it is a statement announcing Josephus’ entry into pufflic life.
Accordingly, Mason translatésfe 12 as follows: “Being now in my nineteenth year |
began to involve myself in public lifetpAitevecOai], deferring to the philosophical
school of the Pharisees...” He argues thatiteveobal, the middle passive of
noAwteVw, in Jewish and Christian literature often has the connotation of “to conduct
one’s (private) life” or “behave®® Moreover, in Greek literature this verb is related to
the rootroAg, which connotes the right to live as a free citizen and to take part in
government, i.e. to hold public offi¢é. Furthermore, since all other fifteen occurrences
of this verb in Josephus’ writings relate to the ability of public figures to enacypol
Mason argues that Josephus’ use of the teffic is a way for him to highlight the
beginning of his public career and not a statement of his sect affilfatiBmilarly,
Mason suggests that Josephus’ reference to the Pharisees can be explainedtinrconnec

to his entry to public life. Mason argues that Josephus’ declaration is not an admission of

2 |pid., 409-412.
30 Mason Life, 20.
3 bid., 20.
32 |pid., 20.
3 bid., 20.
34 1bid., 20.
% bid., 20.
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his membership in the Pharisaic sect; rather, he is stating that involvenpeslic life
obliges him to defer to the Pharisaic point-of-view, given the group’s popularity with the
masses (Josephusnt. 18.17)%°

Attacks on the veracity of the most important factor in Josephus’ identification as
a Pharisee, namely, his self-report of his affiliation with the group, is not th@iecke
of evidence that has led scholars to rethink his loyalties. The other factor thdt linke
Josephus to the Pharisees, namely, traditional ideas about the authorship of rabbinic
literature, is also in douBt.

Historically, the Mishnah and other early rabbinic texts have been asaribesl t
Phariseed® A number of factors come together to support this position, four of which
are identified below. First, some of the Pharisees named in Josephus and the New
Testament appear in the rabbinic chain of transmissigwanl° Second, some of
Josephus’ stories about the Pharisees reappear in the rabbinic literattaiglass s
rabbinic history®® Third, beliefs and practices ascribed to the Pharisees in Josephus and
the New Testament are shared by the rabbinic tradfitidfourth, texts written later, that
is, AntiquitiesandLife, are more pro-Pharisaic than the earlier materials, sudfaa®
Some scholars assume that these later texts praise the Pharisegscedieey are

aware of what happened at Yavneh, where the Pharisees achieved doffiinance.

* Ipid., 21.

37 Cohen summarizes the major scholarly positiontherconnection of the Pharisees to the rabbis in a
footnote in S. Cohen, “The Significance of Yavneh,"18.

*|pid., 27 and 36.

% bid., 32 and 36 and Jacob NeusriEne Mishnah: An IntroductiofNorthvale, N.J.: Jason Aronson,
1989), 44.

“0'S. Cohen, “The Significance of Yavneh,” 37.

*Ipid., 37.

“2|bid., 38. This is the most tendentious of the four neguments for the connection between the
Pharisees and the rabbis.

“3sandersPractice and Belief410 and S. Cohen, “The Significance of Yavneh,287and 53.
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A growing number of scholars, however, question the link between the Pharisees
and rabbinic literatur& Scholars who oppose the traditional claim of Pharisaic
authorship note that the corpus lacks any pronouncement of Pharisaic autiotéaip.
rabbi is ever refereed to as a PhariSedloreover, references to the Pharisees are rare,
and when they do appear, they are not distinctive from citations to the Sadducees,
Essenes, or other grouffs Furthermore, while the rabbinic writings record a number of
legal and philosophical positions associated with the Pharisees, they presayvdeaa
that contradict known Pharisaic opinions as WelGiven the above, there are clear
grounds for questioning Pharisaic authorship of the early rabbinic wrifings.

Because Josephus’ alleged association with the Pharisees is based on his self-
report of affiliation with the group combined with the identification of the ealdipirac
writings as Pharisaic in origin, and both of these connections are in some doubt, other

explanations of Josephus’ worldview will be explored.

4.3.1 Josephus and the Rabbis
Even though the authorship of the early rabbinic sources is a contentious subject,

the often close relationship between Josephus’ legal positions and the contenys of earl

“4 Even Neusner agrees that we should not necessanip@the entire Mishnah to the Pharisees (Neusner
Mishnah,44).

%53, Cohen, “The Significance of Yavneh,” 40.

*®lbid., 39.

" Ibid., 40.

“8 Mason,Flavius Josephu840 and S. Cohen, “The Significance of Yavneh,” 39.

“9 Shaye Cohen adopts a slightly different approad@.accepts that most of the authors of the Mishnah
were Pharisees, he just does not think that théhoeed the Mishnah with sectarian goals in min¢hafTis,
they were not acting as Pharisees when they tridescthe Mishnah. Instead, the Pharisees, conderne
with the future not with the past, gave up anyrl& Pharisaic exclusivity for the sake of unity (®hen,
“The Significance of Yavneh,” 27 and 50.
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rabbinic literature is not in disput®.While no comprehensive studies comparing
Josephus’ laws to those of rabbinic literature have been published to-date, studies of
individual laws and sections of laws in Josephus’ writing are available. Frquease
studies have recognized the close correspondence of Josephus’ presentati@awoiithe |

the Tannaitic corpus published a century after his éakror example, Marcus Olitzki,

one of the first to study this issue, finds no contradiction between Josephus and later
normativehalakha>® David Goldenberg agrees with Olitzki. In his study of a block of

four laws in Josephus concerning lost objects and persons, Goldenberg found compelling
points of contact in both vocabulary and the juxtaposition of the laws, between Josephus’
works and the Tannaitic writings (Josephist 4.274-276§2 For instance, he finds that
both Josephus and Tannaitic writings add details to their discussions of the lzave tha
missing in the biblical text and do not agree with the SeptugyiNioreover,

Goldenberg highlights the correlation between Josephus’ and the rabbis’ arrangement
the laws. For example, Josephus’ discussidghning.274-276 opens with a review of

laws related to lost animals from Deut 22:1-3 and Exod 23:4 and continues with the laws
that follow in the biblical text, namely, Deut 22:4 and Exod 23:5, which require a person
to assist animals. Immediately following these laws, however, Josephustiubegt

27:18 and Lev 19:14, which require a person to help a lost person find his way. Nothing
about the content of the last set of laws would intrinsically connect them to tleeipgec

two. That said, Josephus’ arrangement does agree with the organization of tred mater

*%|bid., 38.
*1 Riskin, Halakhah in Josephud;7 and David Goldenberg, “Halakha in Josephus afftnnaitic
Literature: A Comparative StudyJQR67 (1976): 30-43, esp. 30.
2 Marcus Olitzki,Flavius Josephus und die HalakhéBerlin: Commissionsverlag, 1885).
23 Goldenberg, “Halakha in Josephus,” 30-33, 35, 8743, and esp. 43.
Ibid., 31.
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another source, the Tannaitierpus>> Goldenberg not only notes the strong similarities
between the sources, including correspondences with vocabulary and the juxtaposition of
laws, he also offers an explanation of why this is so. He suggests that these near
correspondences might be explained by the existence of a written souragsbflégal
practices that was known to Josephus and later became part of the Taitaits >°

While not willing to go as far as to suggest that Josephus had access to a written
set of legal traditions that later became subsumed into the rabbinic corpus, Shé&mo Ri
agrees that Josephus knew the views that were later recorded by the riaichifien
argues were already in practice in his titheMore specifically, studying his references
to the priestly code iApionandLife, Riskin finds Josephus’ views to be in agreement
with the later rabbinic traditions although noting that his interpretations fall strtbe
side of the spectrurff. For example, Riskin found that in nine cases Josephus restates
biblical law, in another twelve he corroborates later standard rabbinialat|aast
twelve more cases his rulings are found in the rabbinic corpus but are not considéred fina
and authoritativé? Conversely, Riskin only discovered one of Josephus’ interpretations
that directly contradicts extant rabbinic law. Josephus falsely detlatJewish law
prohibits the blaspheming of foreign gods (JosephgsAp.2.33-34)°° However, given
the apologetic thrust &pion,Josephus’ misrepresentation of Jewish law in this instance

may have been intentional.

*° Ibid., 37-39 and 43.

*° Ibid., 42.

*" Steven Riskin, “The Halakhah in Josephus as Reflidia Against ApiorandThe Life” (M.A. Thesis,
New York University, 197Q)8, 51-52. For example, Philo from the Greek spagakiraspora also
evidences close correspondences with Josephus’ lmdsed, Belkin argues that Josephus’ views in
Against Apiorare very close to those that Philo advances imhtigs (Riskin,Halakhah in Josephus,
49).

*% |bid., 8.

*Ipid., 51.

% pid., 51.
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In addition to the close link between Josephus’ interpretations and the rabbinic
traditions discovered in the materials studied by Goldenberg and Riskin, that isghe la
of escaped and injured animals, lost people, and the priestly code, Josephus’
interpretations of biblical passages regarding marital practiceewaldence this

connection.

4.3.2 Josephus’ Textual Interpretation and the Rabbis
Josephus liberally cites biblical texts in his writingsatiquities,in particular, is
rife with biblical quotations. Frequently, these quotations offer more than jtested |
translation of the biblical teXt. The connection between Josephus’ interpretations and
the later rabbinic writings is clear, since almost all of his interpogtsitare preserved in
the later, rabbinic corpus, attributed to various first- and second-century%ages,.
Common to Jews in antiquity, both rabbinic and otherwise, are the outside
traditions with which they understood the ToPahThe strength of these influences on
Josephus is most evident in the fact that one is uncertain if Josephus himself is able to
distinguish where the literal meaning of the text ends and interpretatiorots@$ To
illustrate the role of first-century Jewish interpretation in Josephushgsi a few of the

biblical passages dealing with divorce will be examined. Although the corpus of

®1 Mason,Flavius Josephus30.

%2 Riskin, The Halakhah in Josephu8, 51 and Gedalyahu Alodews, Judaism, and the Classical World:
Studies in Jewish History in the Times of the Séd@mple and Talmugtrans. Israel Abrahams;
Jerusalem: Magnes, 1977), 31 and 90-91.

% Mason Life, 17.

% Mason makes this same observation about Josepresgntation of the laws Sukkotprayer,
punishment by lashes, and sexual intercourse, awitwgs (Josephuént.3:244, 386; 4:212, 23&qg. Ap.
2:199 and Masorklavius Josephu€8-100). Riskin finds Josephus to be a strict prieter of the Oral
Law, which he believes to have been in effect sepbus’ day given his intimate knowledge of itsner
(Riskin,Halakhah in Josephys8). He also finds a clear strand of traditiorking the laws related by
Josephus and the normativalakhictradition (Riskin,Halakhah in Josephu$1). Similarly, Hadas-Lebel
believes that Josephus was well versed in the $desi positions ohalakhah(Hadas-Lebel, “Les
mariages,” 397).
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passages concerning marital practices is limited, a number of Josephpsétateons
diverge from the literal meaning of the biblical text.

One particularly strong example of Josephus’ inability (or unwillingrtess)
separate first-century Jewish interpretation from the biblical teadf is found in his
review of the legislation regarding a newlywed woman whose husband wronglgsiccus
her of not being a virgin. The biblical text states that the husband must pay a fine and

cannot divorce his wife. That is, “She shall remain his wife; he shall not be teekoit

divorce her as long as he lives®n52 anywh Har-xH nxY mnn-in (Deut 22:19b).

Josephus’ rendition of the same verse is, “If the damsel be then declared innobent, let
continue to live with her accuser, who shall have no right to dismissawer only if she
furnish him with grave and undeniable reasons for doirig @t koOeloa pev 1) k6N

U] ADLKELV OLVOLKE(TW TQ Katryoonoavtt undepiav é€ovoiav €xovtog ekelvov
amoTépunecOat avTV ANV el U1 peyaAag altiag avtq mapdoxol kat eog &g ovd’
avtelntety duvnBein) (JosephusAnt. 4.247 [Thackeray, LCL]; emphasis mine). It is not

as if Josephus’ addition is unexpected. The right to divorce a woman for severe cause is
easily arrived at by reading Deuteronomy 24:1-4 in light of this passage from
Deuteronomy 22:19. Nonetheless, reading one biblical passage in light of another is in
itself an example of the influence of first-century interpretative metbondwsephus’

works. Indeed, Josephus considers this interpretative technique, knowmas:

(gezerah shavglby the rabbisto be such a natural way to read the text that he does not
note his use of it. Thus, Josephus likely was not aware that he did not merely quote the
Bible, but read first-century interpretations into the biblical text when he disdubis

facet of divorce. Although others use this interpretive technique as well, the aabbi
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well known for their enumeration of exegetical principals for biblical pration Sifra
introduction;Abot R. Nat 37)°°

We can best see the connection between Josephus’ legal positions and the
rabbinic corpus by examining his treatment of Deut 24:1-4, the biblicalreawtwWhich
the majority of later rabbinic traditions/laws about divorce clearly sters.stinmary of
the text in question reads as follows:

He who desires to be divorced from the wife who is living with him for
whatsoever cause—and with mortals many such may arise—must certify
in writing that he will have no further inter-course with her; for thus will
the woman obtain the right to consort with another, which thing ere then
must not be permitted. But if she be maltreated by the other also or if
upon his death her former husband wishes to marry her, she shall not be
allowed to return to him. (Josephés)t.4.253 [Thackeray, LCL])

YLVALKOG O TG CLVOLKOVOTS BOLAOHEVOS dlalevxOnvatL kad adodnmoToLV
altiag MoOAAaL O &v Tolg AvOQWTOLS TOLXVTAL YIYVOLVTO YOXHUUAOL UEV TteQL
oL undémote ovveADelv loxvWéobw AaBot yao av obtwg éEovaiav
OLVOLKELY ETEQW TIROTEQOV YXQ OVK EPeTEOV el D& KAl MOOG €KelVOV KakwOeln
Kal TEAeLTIOAVTOC AUTOL OeAT|OELe YAHELY O TTEOTEQOGS UT) €E€tvat avTT)
Emaviéval.

The biblical version of the same text follows:

Suppose a man enters into marriage with a woman, but she does not please him
because he finds something objectionable about her, and so he writes her a
certificate of divorce, puts it in her hand, and sends her out of his house; she then
leaves his houseand goes off to become another man's Wifthen suppose the
second man dislikes her, writes her a bill of divorce, puts it in her hand, and sends
her out of his house (or the second man who married her Hre)first husband,

who sent her away, is not permitted to take her again to be his wife after she has
been defiled. (Deut 24:1-4)

% A second century list of thirteen principles feriptural interpretation attributed to Ishmael liglisha is
found in the introduction to thennaticcommentary on Leviticu§ifra. One of ben Elisha’s thirteen rules
is mw 771, or the principle that similar words used in difiet contexts are meant to clarify each other.
While the rabbinic rules for text interpretatiordrsome uniqueness, gentiles too advanced hermealeuti
rules for interpreting texts. For example, rulesifterpreting classical Greek literature werese in
Hellenistic circles (LevineConflict or Confluencel13). Moreover, the New Testament authors and the
Dead Sea Scrolls also use this same technique.
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We cannot definitively derive anything from Josephus’ omissions in his i@nditthe
passage since he is merely summarizing the Torah, not relating iemtirety.

However, any additions to his summary of the biblical text that are eithewhis
personal glosses, or first-century interpretations of the Torah that he iraterpor
whether consciously or not, can teach us something about Josephus’ point-of-view.

One notes three major differences between the biblical text and Josephus’
summary. The first involves an insertion. Josephus describes the wife who is being
divorced as one “who is living with him.” Deuteronomy 24, in contrast, does not define
the wife’s status by her residence. Because this insertion does not appeamitiave
significance to the passage, we will disregard it for the time beinghalpter eight,

“Finding a Legal System for Salome’s Divorce,” we will return to this géraince after
more study of Josephus’ views on divorce some meaning may be derived from this
phrase.

The second difference is also an insertion. Josephus comments on the frequency
of divorce in his era when he states: “He who desires to be divorced from the wife who is
living with him for whatsoever causeard with mortals many such may aris¢e’

(Yuvaikog d¢ g ouvotkovonG BovAGHEVOG dalevxBNvatL kaB’ dodnmoToLV alTiag

TOAAQL d &v toilg avOwmoLs Totavtat yiyvowto) (Josephusint. 4.253[Thackeray,
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LCL]; emphasis mine§® Criticism of the perceived high rate of divorce among members
of the Roman elite was widespread. As will be discussed in chapter seven, yitgg sa
condemning the frequency of divorce were common in ancient Roman writings (see
section 7.1). Josephus’ criticism or perhaps excuse of the frequency of divorce in the
context of his summary of the biblical text places him squarely within the Routiare

of his day. It also suggests that elite Jews generally led lifeshydesvere not far

removed from those of their Roman counterparts. In fact, both loathing divorce and
viewing the divorce rate to have been excessive seem to have been widespreasl attitude
in antiquity. For example, the later rabbinic writings inform us that mewg foo
subscribed to these ideas about divorce; but because it was a common value of their
society as a whole, we cannot necessarily label this interpretationlasiealy rabbinic

or even Jewish (see sections 7.2-3). Moreover, since this addition to the biblical text
more of a comment on the state of marriage in general and is not an altergtien t
biblical text itself, we have to continue on to find an example of first-century
interpretation affecting Josephus’ review of Deut 24.

The third of Josephus’ additions to the text is a gloss intended to specify the
nature of the divorce document called for in Deut 24. In the Torah, the obligation of the
divorcing husband to give his wife a divorce writ is noted without any hint as to the
content or purpose of such a document (Deut 24:1, 3). Josephus’ review of the biblical
passage, in contrast, reveals his understanding of the essential clause andidmedfunc
the document. He states that the divorcing husband “must certify in writing thdt he

have no further intercourse with her [his former wife]; for thus will the womanrotitai

oAl & &v Toig AvBEWTOoLS TolDTAL YiyVOoLvTO.
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right to consort with another, which thing ere then must not be permitted” (Joséphus,
4.253 [Thackeray, LCL]§? That is, the purpose of the divorce writ is to establish a
woman'’s right to rematrry.

Josephus’ position that the purpose of the divorce writ described in the Deut 24
was to establish a woman'’s right to remarry is not intrinsic to the bibdixgitself.
Moreover, other Jewish texts from biblical times through the first century do not
emphasize the establishment of the right to remarry as central to divoreeginys—
although the ability to do so was a consequence of divorce. Similarly, the divorce
practices of gentiles from the first centuries B.C.E. and C.E. do not focus oghthte r
contract a new marriage; rather, the termination of the original marsajeoncern.

To that end, most of the extant texts and divorce practices, whether Jewish oy gientile
concerned with detailing the repayment of the marriage fee and/or themayfrtiee
divorce fine as well as stipulating the woman’s expulsion from the marital.ffome

For example, the divorce clauses in the Elephantine marriage documents from the
fifth century B.C.E. legislate that the public confession of one’s “hatred” fpoase
along with the payment of a divorce fine and the woman’s departure to her fatheses
was the proper procedure for divorce (P. Cowley 15, 46; P. Kraeling 2, 7). Jehoishma’s
marriage contract with Ananiah reads:

And if Jehoishm[a] hate (sic) her husband Ananiah and say to him: “I hated

You; I will not be to you a wife,” silver of hatred is on her head (and) her

moharwill be lost. She shall place upon the balance scale and give

her husband Ananiah silver, 7 shekels, [2] q(uarters), and go out from him
with the rest of her money and her goods and her property, [valued (in)

" yo&pupaot pév mepl To pundémote ouveABely loxvEWETHw.

% Raymond Westbrook, “The Prohibition and RestoratibMarriage in Deuteronomy 24:1-4,” 8tudies
in Bible (SH 31; ed. Sara Japhet; Jerusalem: Magnes Prebsg\ University, 1986), 387-405, esp. 400
and Instone-BreweBDivorce and Remarriage,. Similarly, the prophetic books of the Bible egthat
divorce proceedings were about separation not misyer (see section 7.2).
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silver (at) 6 karsh...He shall give to her on [1] da[y] at 1 stroke and she
may go to her father's house. (P. Kraeling 15 [Porten,®dlt.])

One notes that there is no mention of a wife’s permission to remarry whomever she
wishes in the Elephantine pap§i.On the contrary, the divorce proceedings only
concern themselves with severing marriage.

Similarly, the divorce proceedings of Josephus’ gentile contemporaries were
focused on repayment of the marriage fee or payment of the divorce fine, and the
expulsion of the wife from the couple’s residefiteor example, among Romans
declarations such astake your property, return mine to me” combined with the
woman’s departure from the marital home were the essence of divorce pngséedi
Although Romans sometimes issued documents upon their divorces, these writs
documented the payment of monetary fees and were not necessary to end the farriage.
Given that their purpose was solely financial, the deeds did not need to cite a woman’s
right to remarry.

First and second century Jewish sources’ portrayal of divorce proceedings vary.
Philo does not mention a divorce writ, although he notes the practice of issuingyearria
documents (PhildcSpec. Law8.72). The Dead Sea Scrolls hint at the sect’s unique
divorce practice, such as the overseer’s role in approving divorces, but do not mention a
divorce deed in any extra-biblical text (CD 13.15-17). Other first and secosdgegh

as the New Testament writings, do refer to the deed. Both of the references te divorc

% Bezalel PorteriThe Elephantine Papyri in Engligheiden, Netherlands: Brill, 1996), 230 and
Modrzejewski,The Jews of Egyp84.

0 Instone-BrewerDivorce and Remarriagd5-76 and 79.

" The Jews were the only group that universally utiedrce writs. The Arabians, Greeks and Romans all
used oral agreements for divorce. See David Wekneam, The Jewish Law of Divorce According to the
Bible and Talmud with Some References to its Dpusdat in Post-Talmudic TiméBhiladelphia: Edward
Stern, 1869), 136 and Instone-Brew@iyorce and Remarriagé;,2-73.

2 Amram,Jewish Law of Divorcel,38-139 and TreggiarRoman Marriage446-447.

" Ibid., 136 and 138-139.
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deeds in Mark 10 and Matthew 19 references are connected to the depiction of divorce
protocol in Deuteronomy 24. Neither citation, however, relates the text of such a
document. Instead, they merely note that the divorce protocol described in the Torah
requires a written deed (Mark 10:3-5; Matt 19:7-8). First Corinthians 7:39 Isaygite
the text of the divorce deed. The verse reads: “she is free to marry whichevenena
wishes, (but) only in the Lord&{v d¢ koyun61 6 avio, éAevBépa éotiv @ BéAeL
yaundnvay, povov év kupiw). However, the verse refers to a widowed woman not a
divorcee’

Matthew 5:31 also alludes to a divorce writ. The passage in question reads:
“Whoever divorces his wife, let him give her a certificate of divorce. Baylto you
that everyone who divorces his wife, except on the ground of unchastity, causes her to
commit adultery; and whoever marries a divorced woman commits adulberd? (
AmoAVOT) TV Yuvaika avtov, dotw avth anootaotov). Once again, this passage does
not cite the text of the divorce deed. However, the presentation of the issue infMatthe
suggests that a divorce writ specifically did not give a woman the right toryesinace
the passage notes that someone who marries a divorced woman, even if she has a divorce
deed, is an adulterer. That said, Jesus’ remark in his passage is intended to prohibit
divorce entirely.

Compared to the New Testment’s position, Josemaraewhat counterintuitive
view of the divorce document—that the text of the document concerns a woman’s right t
remarry—oddly excludes any statement about divorce. There is, however, one other

body of literature that agrees with Josephus in identifying an identical teethe

" Instone-BrewerDivorce and Remarriagd,22.
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essential clause of a valid divorce document—the rabbis’ Mishnah. In the corgext of
discussion over the proper text of the divorce writ, the anonymous redactor of the
Mishnah states: “the essential clause of the divorce document is, ‘Behold you are
permitted to any man’87x 3% nann nx 7 23w w1 (M. Git.9.3 [Danby])’® Because
parallels with other texts are particularly meaningful when they go aghengtain of

the expected approach, the Mishnah’s and Josephus’ common understanding that the

purpose of the divorce document was to grant women the right to remarry is notable.

4.3.3 Josephus as a Proto-Rabbi vs. Common Judaism

While the many points of contact between Josephus’ views and those expressed in
the rabbinic corpus are certain, these similarities do not necessariytma¢ave can
identify Josephus as one of the rabbis or proto-rabbis any more than it means that
Josephus was a Pharisee. Indeed, even though there are many points of agreement
between Josephus’ writings and the rabbinic materials, the rabbinic corpusgsese
many conflicting opinions. Moreover, while Josephus does sometimes transmitaabbi
ideas, he does not always do’8d=or example, sometimes he transmits biblical ideas
without the overlay of rabbinic traditions and other times his opinions disagree with the
rabbinic writings’’ Even Riskin, who found Josephus to be a good transmitter of the
later normativéhalakhictradition, admits that Josephus occasionally diverges fréi it.

Thus, while Josephus’ writings attest that many rabbinic practices nvenee in first-

S Rabbi Judah, in contrast, thought that a sliglaifiger text was required for the divorce documehie
suggested that the document should read: “Leb#hisom me to you a document of divorce, a letfer o
abandonment, and a deed of leaving that you magyraay man you wish”Git. 9.3 [Danbyy]).

8 Mason,Flavius Josephu®9-100 and 104 and AttridgBijblical Interpretation,178.

" bid.,178; MasonFlavius Josephus99-100; and Bernard Revel, “Anti-Traditional LawisJosephus,”
JOR14 (1923-24): 293-302.

8 Riskin, Halakhah in Josephus, 51.
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century Judea, there is a problem of knowing which &h&iven the above, Harold
Attridge’s alternative view that there is “no consistent relation betwesephus and
later halakhic tradition” may best account both for Josephus’ similaritges a
dissimilarities to the rabbinic traditidfi.

An increasingly popular view championed by Martin Goodman helps us develop
Attridge’s insight into Josephus’ relationship to the rabbinic tradition in btie
findings of Olitski, Goldenberg, Riskin, and others. Goodman argues that while the
various Jewish sects had their influence, rabbinic literature describegpthosees that
were common across Jewish antigdityConsequently, Goodman likely would not
understand Josephus’ agreements with the rabbinic worldview to imply something about
his sect affiliation; rather the similarities suggest that Josephus agerating common
Judaism. In fact, Olitzki’s, Goldenberg’s and Riskin’s studies of Josephus rdigtitms
the rabbinic tradition can be used to support Goodman'’s hypothesis since they show that
many rabbinic ideas and concepts written down in the third-century C.E. Galdee
already in practice/common in first-century Judea. Simultaneously, Goodwan’s
may even help explain Josephus’ apparent lack of sect affiliation. Indeeuhted that
not only is Josephus’ identification as a Pharisee in doubt but there is no indication that
he affiliated openly with any of the other sects either. Adopting Goodmanisiang,
Josephus’ views may only reflect his own viewpoint, that is, the outlook of an elite priest

from first-century Jerusalem, or the views of common Judaism.

"9 NeusnerThe Mishnah44.

8 Harold Attridge, The Interpretation of Biblical History in the ‘Antiitates Judaicae’ of Flavius Josephus
(HTR 7; Missoula, Mont.: Scholars, 1976), 179, n. 1

# GoodmanJudaism in the Roman World4.
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Other than noting its connection to the later rabbinic writings, or perhaps common
Judaism, we have failed to identify the standard by which Josephus evaluates the
Herodians’ practice of Judaism. That said, we know that Josephus frequentlyhaews t
royal Jews’ connection to Judaism negatively. Even if we cannot more closaly def
Josephus’ allegiance within the Second Temple world, is it possible to saingnyt

concrete about the boundaries of acceptable Jewish practice in the fiostreent

4.4 Jewish Law in the First Century

The issue of identifying licit Jewish practices prior to the redaction of the
Mishnah, the first compilation of post-biblical Jewish law, has been particularl
contentious among scholdfs While we cannot provide much in the way of positive
statements about the scope and stipulations of Jewish law in the first centaan we
offer some hypotheses about what the law was not.

First, Jewish law was not uniform, that is to say, it did not mean the same thing to
all Jews in antiquity, a fact which sometimes led to fierce debates. Foplexane
Halakhic Lette4QMMT) shows that Jewish law was a contested issue by its listing of
the Qumran group’s disagreements with the Jerusalem based leadershipsd, i@

New Testament outlines some of the points of controversy between the Sadducees and
Pharisees (Acts 23:6-10). Moreover, a significant portion of the Tanoarpas records
disagreements between various members of the rabbinic class.

Second, given the diverse forms of late Second Temple Judaism, it should be

clear that just because a member of one of the groups in Judea, perhaps eouplivé g

82 Cotton, “The Rabbis and the Documents,” 171-172.
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pious priests, finds the Herodians to have been in violation of Jewish law, it does not
follow that all Jews necessarily would have assessed the royal Jewdobeimailarly.
This caution is important because, wherever it is that the royal famitythe Jewish
spectrum of their day, there is no indication that they affiliated with arheafamed
groups>® For example, the Herodians were not Pharisees. If the behavior of the
members of the Jewish royal family is enough to suggest they were not htresa
references from the New Testament make it exgficibn two separate occasions, the
Herodians are identified as having joined forces with the Pharisees (Mark 3:8).12:
However, each time the Herodians and Pharisees are mentioned in the samg context
Mark clearly identifies the two as distinct groups, “some Pharisees amdréemodians”
(tvag tov Pagoaiowv kat tov Howdiavav in Mark 12:13). Moreover, there is no
evidence that the Herodians affiliated with any of the other named sectsssbeh a
Sadducees or the Qumran grdtipAt times, the royal Jews appear to make concessions
to the Pharisees, and at other times they align themselves with the Sadducees and
Essenes; on the whole, Josephus presents all of the sects as being in ctmtiet wi
Herodians (Josephuant. 15.368-379%°

Third, despite some of Josephus’ statements to the contrary, there is no solid
evidence to support the view that the Jewish masses were forced to heed the views of the

Pharisees or any other known sects. On the contrary, only voluntary commitments

8 RichardsonKing of the Jew=254-256.

8 Mark 3:6 reads: “The Pharisees went out and imatebji conspired with the Herodians against him,
how to destroy him.” The text of Mark 12:13 simijastates: “Then they sent to him some Phariseds a
some Herodians to trap him in what he said.” Af&® RichardsorKing of the Jews259-260.

% Richardson and Avi-Yonah do not think that thertéHerodians” refers to the royal family in its naw
sense, but rather a party of the Herodian famayisporters (RichardsoKjng of the Jews259-260 and
Avi-Yonah, The Herodian Periodl14). However, since these supporters would haea lbdvocating the
Herodians’ views, Richardson and Avi-Yonah's argat@oes not nullify the argument above.

8 Alon, Jews 47 and Richardsoring of the Jews249-261.
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“obligated” one to conform to a particular group’s interpretatfdn&iven the above,
some of the Herodians’ interpreters, such as llan, suggest reconsidering Josephus’
appraisal of the Herodians. Instead of automatically accepting Josemwshsat the
Herodians’ behavior was outside of the pale of Jewish observance, it is possible that the
Herodians’ actions were within the parameters of Jewish law; theyjugtneot in
agreement with Josephus’ particular interpretation of thé3akor example, llan, who
accepts the traditional identification of Josephus as a Pharisee, suggehbts that
Herodians may have been in compliance with the legal advice they received from non-
Pharisaic Jewish teachéfs.

Fourth, even though we cannot definitively describe the parameters of\wsih]
interpretations given the multiplicity of first century positions on thigenait is possible
to define its outermost limit—that is, generally Jews in antiquity avoidecketdi
contradiction of biblical law. In addition to the many citations in late Secongl&m
writings indicating that Jews understood the Torah’s precepts to be of divineaotin
thus inviolable, the Mishnah makes this point explicit (Josepghnis3.223;Ag. Ap.
1.42-43, 2.82, 149, 176-178, 227-228, 232-235, 272W&3;1.111-114; PhiloEmbassy
210-211;Moses2.37-38; Rom 9:30, 10:4Y. In the midst of a series of rabbinic disputes
between Hillel and Shammai about marriage practices, the Mishnah rétdlss is
Halakah [which thou hast received] we receive it; but if it is but an inferefteife

own] a counter-inference may rebut ith(Yev8.3)?* That is, the literal meaning of

87 SandersPractice and Belief451.

8 |lan, “Intermarriage,”15.

8 bid., 15.

% Barclay,Jews in the Mediterranean Diaspo#26.
1 mmwn wr --179 oXY ,93p3—13% oR
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biblical law is not up for debate; interpretations of the law, however, can be cledlleng
and debated.

Now that we have some sense of Josephus’ vantage point as well as a better
understanding of the diversity of first century law and its outer limits of gerihe
behavior, we see how these factors help us better understand Josephus’ views on another
defining feature of the Herodian family’s practice of Judaism, namelgttbeg

influence of Hellenism in their lives.

4.5 Hellenism and the Herodians

Even if one questions whether all late Second Temple Jews would have agreed
with the accuracy of Josephus’ statements that the Herodian family hegraasgressed
Jewish law/custom, one still might want to brand the Herodians as impious Jews give
their entanglements with Hellenism. Some have argued that Hellenisduda$m, was
the primary factor in determining the Herodian family’s behatioindeed, many of the
Herodian princes were sent to Rome for extended periods of time for both educational
and dynastic concerns (Josephust. 15.342-343; 16.86-87; 17:20-21, 52-53).

Moreover, one hardly associates hobnobbing with the Roman elite, the adoption of
gentile names, and the custom of celebrating birthdays, not to mention the boiildimd)

attendance at the theater and amphitheater, with traditional Jewish plresyaie

92 For the view that Hellenism not Judaism was therdeinative force in the Herodians’ behavior, see
Rabello, “Divorce of Jews,” 93; Murphizarly Judaism249; SchirerHistory of the Jewish Peoplé3

and KokkinosHerodian Dynasty342. The attempt to discount the Herodians’ Jewishtitlean account
of their connection to Hellenism is in many waysiareading of the evidence. The conflict with
Hellenism did not first arise in the Herodians erar, in Maccabean times. In fact, the evidencessts
that the encounter with Hellenism preceded evenakider the Great's conquest of the Near East in 323
B.C.E. (FeldmanjJudaism and Hellenisnl). Indeed, it is clear that Judaism was new&atic entity but
was always incorporating new concepts (J. Colliesvish Cult4-8).
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Second Temple era (Josephisf. 15.259-291; 16.179-291; 17.151; 18.143-44, 164-165;
War 1.648-655)"

There are, however, three major problems with discounting the Herodians’
connections to Judaism because their actions seem inappropriate for good g&ws. Fi
this approach is based on the assumption that Josephus’ opinion that the Herodians were
lackluster Jews was correct. Second, any evaluation of the Herodians’ ity nethe
supposition that we know how a pious Jew in Roman Palestine would have behaved.
Third, and most important, this approach depends on the further conjecture that pious
Jews would have adopted a narrow, introverted orientation to the Hellenistic world.

To some extent, we do know what would have constituted acceptable Jewish
behavior in antiquity. After all, much of the interest in defining common Judaism is an
attempt to answer just this question. The problem with defining acceptablé Jewis
behavior in antiquity and using common Judaism as the yardstick by which one makes
this judgment is the assumption that there is only one possible answer to this query.
Moreover, while common Judaism is a useful tool for understanding Jewish practice a
belief in antiquity, its usefulness is limited. Precisely because schdtarstrive to
define common Judaism are interested in the behaviors that were standarthacross
Jewish world, they do not help us to define the outer boundaries of acceptable Jewish
behavior, where the Herodian family likely hovefédEven more significant than the
problem of defining acceptable Jewish behavior in antiquity is the presumption that

Hellenism was necessarily in conflict with Judaism.

% John E. Stambaugh and David L. BalEhe New Testament in Its Social Environni®iladelphia:
Westminster, 1986), 84 and Chanc&yeco-Roman Culture.
*Ilan, “Intermarriage,” 14.
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4.6 Judaism’s Encounter with Hellenism: Conflict orConfluence?®

Earlier studies, as well as some contemporary ones, describe the encounter
between Hellenism and Judaism as one of conflict. That is, one could either rerakin loy
to Jewish teachings or adopt Hellenistic culture. This absolutist pogigi@avis
Hellenism and Judaism has become outmoded as integrationist models gaicycurren
These newer approaches allow for the possibility of adopting some aspectieoishe
without discarding one’s Jewish connecti8riThey also recognize that Judaism was
never a static entity, but regularly adapted and incorporated outside eléméhese
conclusions are drawn from the same bodies of evidence used by advocates of the
conflict model to support their position, namely, the writings of Josephus and the rabbis,
as well as material culture.

Advocates of the “conflict” position point to late Second Temple coins and artistic
works. These largely adhere to the prohibition against figurative art and congequent
speak to the existence of a Jewish community steadfastly holding on to their own
traditions in the face of the competing artistic ideals espoused by Hell&his
Supporters of the “conflict” stance also have at their disposal any number @ficabbi

statements transcribed in the early third century but which possibly de$eiladtéer

% Lee Levine’s book from 1998 is titledudaism and Hellenism in Antiquity: Conflict or Gorence.

% E. Meyers, “Jewish Culture174 and Erich S. Gruen, “Hellenistic Judaism,Cialtures of the Jews: A
New History(ed. David Biale; New York: Schocken, 2002), 94.

973, Collins Jewish Cult4-8.

% The prohibition on images was enforced with patticvigor during the reigns of the Hasmoneans and
the Herodians. See Eric M. Meyers, “Jewish Arthiea Greco-Roman Period: Were the Hasmoneans and
Herodians Aniconic?” ifflUp to Ekron”: Essays on the Archaeology and Histaf the Eastern
Mediterranen in Honor of Seymour Gitigd. Sidnie White Crawford, Amnon Ben-Tor, etJdrusalem:
Israel Exploration Society, 2007), 240-248. Theamance of the prohibition on images is understdne
Josephus’ retelling of the athletic games Herodestan Jerusalem. Condemned criminals were thtown
wild beasts in the amphitheater during the gani¥sspite Herod’s staging of this most inhumaneabgt
bothered the Jews the most about the games, angdodiosephus, was the trophies that were indtadle
one of the public buildings (Josephésit. 15.267-276, esp. 273-276).
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days of the Second Temple period as well. These rabbinic sayings, callingsaio Je

keep their distance from Roman culture, include statements such as, “Love worke despi
lordliness; and do not become overly familiar with the government,” ascribed icsthe f
century sage Shemaya (Abotl.10). Sifra, the Tannaiticommentary on Leviticus,
universalizes Lev 8:3’s prohibition on following the practices of Egypt and appttes i

the Roman era (9.8; 13.%).Other statements in the rabbinic corpus similarly suggest
that Jews should keep their distance from Rome and its culture by avoiding certai
hairstyles, clothing choices, and cultural institutions, such as circoges3(,; t. Avod.
Zarah2.5-7)1%° Lastly, the Mishnah even records a prohibition on teaching Gneek (
Sotah9.14)1%*

While the tendency towards advocating separation from foreign influences is
found in Jewish texts and gains support from archaeological finds, evidence for the
“Integrationist” position is perhaps even more readily available. Felditesncany
sages who offer positive appraisals of Rome and thereby demonstrate their ofenness
the Hellenistic world®? For example, Hanina, a deputy high priest who lived in the
second half of the first century, proclaimed, “Pray for the wellbeing of thegoent
[Rome]” (m. Avot3.2)1%® Similarly, selections frorheviticus Rabbalite third-century
sages who praised Rome rule for improving security in the land of Israel and the
emperors for remitting taxes during difficult timésy. Rab30.7, 35.5}** However,

the most compelling piece of evidence for the “integration” position is not what is

% Levine,Conflict or Confluence?1.25.

190 bid., 125-126.

101 bid., 125.

192 Eor theories on the source of the rabbis’ entlsusitowards Rome see Feldman, “Some Observations,”
62-67 and Feldmardudaism and Hellenisni69.

193 Translation mine.

104 Feldman, “Some Observations,” 65.
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explicitly stated but rather that which is implicit; such clues indicatettie rabbis were
part and parcel of the Greco-Roman world and provide a far more compelling argument
for integration than any of the more contrived statements attributed to therabéiged
above.

The rabbis’ knowledge of the Greek language as well as their famikatty
Roman law and culture indicates a measure of integrétioRor example, Shaye Cohen
suggests that the rabbinic adoption of the matrilineal principle occurred sinouisine
with the development of this legal concept in Roman legal c88dskewise, Lee
Levine argues that even the redaction and publication of the Mishnah follows parallel
developments in the Greco-Roman world, such as the compilation of Roman law codes
by Gaius, Ulpianus, and othéf¥. Levine also points to the rabbinic adoption of Greco-
Roman practices as examples of the willingness of Jews to engage withlldredtic
world. For example, the rabbis modify Greco-Roman rules for interprétnGteek
classics to make them relevant to their interpretations of T8tafhey also adopt the
Greco-Roman practice of symposiums, which they transform for their own purptises i
the Passover sed®r.

Many non-rabbinic texts share this integrationist viewpoint. For example, the
Wisdom of Solomoimom the turn-of-the-millennium deemphasizes laws that highlight
Jewish particularity in favor of focusing on more universal elements, arptise

Collins finds replicated in many Jewish Hellenistic writintfs Consequently, the

195 |pbid., 64; m. Yad 4:6;m. Ned 2.1;m. Abad. Zar2:3; and Feldmardudaism and Hellenisn3.
196 evine,Conflict or Confluence?.34 and S. Cohen, “Matrilineal Principle,” 19-53.

197 Levine,Conflict or Confluence?134-5.

198 bid., 124 and 113-116.

199bid., 121-123.

10 3. Collins,Between Athens and Jerusaleir9.
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Wisdom of Solomoeontains no references to circumcision, dietary laws or Sabbath
observancé™ Another Jewish text, this one from the mid-first century, employs a
different tack; Fourth Maccabees uses Hellenistic concepts to jastifigh particularity.
12 Thus, 4 Maccabees dialogues with ideas in Greek philosophy, such as the virtue of
the control of passions, in its defense of JudafsnSimilarly, Judaism is presented as a
moral philosophy** The level of 4 Maccabees’ integration with the Hellenistic world is
underscored by the fact that it does not think it odd to use Greek language, rhetoric, and
philosophical terms to advocate strict observance of the Fotdtastly, Pseudo-
Aristeas from the second century B.C.E. portrays Jewish sages who averaedl in
Hellenisitic ideas. Collins interprets this to mean that Pseudo-Arisspasises the
ultimate integrationist view, that the “Torah, to be properly appreciated, must be
complemented by Greek culturé®

Sometimes sages even took an active stance towards integrating tiesnrgelv
the Greco-Roman world! For example, the rabbis adopted changes to allow some level
of accommodation to the Greco-Roman world even in rendering legal decisions. Taking
an example from marriage and divorce law, one sees that the sages deemethiblacce
to include dates associated with the reigns of gentile monarchs on theigmarria
certificates in order to pacify foreign overlords. Indeed, the trope “éosdke of peace”

(2w °217) regularly appears in the rabbinic corpus, suggesting a clear prefésence

pid., 200.
112 pid., 209.
3 1bid., 207.
4 bid., 208.
iz NickelsburgJewish Literature226 and J. CollindBetween Athens and Jerusalé@7-209.
Ibid., 194.
171n addition to the example offered above, anoth@mple of the sages’ acceptance of Hellenism reay b
their sanctioning of the holiness of the Greekstation of the Bible—contested though it was Kleg
1.8;y. Sabb16.15;m. Abod Zar. 3:4nd FeldmanJudaism and Hellenisrg).
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integration over conflictr§l. Git.5:8). That is, the rabbis were willing to make
compromises as long as the core remained int&titile not willing to become like

gentiles in totalitythey toleratedmall changes to mollify the gentiles among whom they
lived.

The most famous case illustrating the rabbis’ willingness to make
accommodations to the Greco-Roman world without becoming subsumed by it is the tale
of Rabban Gamaliel’s visit to a bathhouse associated with Aphradit@yod. Zar3.4).

The Mishnah relates that a son of a pagan philosopher reacted with surprise to see
Gamaliel in the bathhouse, which housed a statue of the pagan goddess. Rabban
Gamaliel responded that there was no reason for him to avoid the bathhouse since the
presence of the pagan statue was merely ornamental and incidental to tioe fofrttie
bathhouse itself. Moreover, Gamaliel argued, the bath’s visitors cledrotview the
statue as a god, since people regularly undressed and urinated in its présence.
Consequently, scholars infer that Gamaliel (or some later sages descrsdifig) fiound

it acceptable to enjoy Greco-Roman institutions and cultural life as lomgeastayed

clear of actual pagan worship’

Material culture also indicates that Hellenism and Judaism were nosaghes
competing ideologies. While the eras of the Hasmonean and Herodian famiéssne

known as a time when the prohibition on images was most strictly enforced, even then

18| a recent interpretation of this passage, Seltw&rtz suggests that the surface meaning of tg of
Rabban Gamaliel’s visit to the bath of Aphroditamely, the conflict-free encounter of the Greco-Ram
world with Judaism, is enhanced by the argumerituhderlies Gamaliel's exchange with the paganatTh
is, Gamaliel's argument assumes a solid undersigrafipagan philosophy. See Seth Schwartz, “Ganali
in Aphrodite’s Bath: Palestinian Judaism and UrBaifture in the Third and Fourth Centuries,Tihe
Talmud Yerushalmi and Graeco Roman Culifi8AJ 71; ed. Peter Schéfer; Tubingen: Mohr [Sighec
1998), 203-217.

1191t becomes common among Jews to limit the definitf idolatrous institutions to pagan temples
themselves in order to allow full participate ir tlarger societies in which they lived. See Feldma
Judaism and Hellenisn?; E. Meyers, “Jewish Art,” 240-248 and Levi@nnflict and Confluence4,07.
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Roman symbols such as the cornucopia and anchor appeared on coins and in mosaics in
private homes?° Moreover, although the Herodians may have increased the number of
Hellenistic institutions in Jerusalem, the holy city boasted a gymnasi@mpeior to the
Maccabean revolt of 165 B.C.E (1 Macc 1:14-¥3)Skipping ahead to the second
century C.E. and beyond, the necropolis at Beth She‘arim attests to the seamless
integration of Judaism with elements of Hellenism. The cemetery, whichm®ntai
sarcophagi with reliefs of the deceased, also housed ossuaries decoratecgeétly im

from Greco-Roman myths, even as the cemetery became the preferrédgmiriar the
emerging rabbinic clas$? A similar example from late antiquity is the adoption of
Greco-Roman themes one assumes would be antithetical to Judaism, such asat¢he zodi
and images of the Greek gods, on the mosaic floors of Galilean synagogilies.
integration of Hellenism and Judaism was so complete by late antiquity ttzatapion

of Greco-Roman art forms even in the synagogues was not viewed as threatemes
connection to Judaism. On the contrary, these art forms were accepted since they
reflected trends that affected the daily lives of Jews—that is, the mefunice of
Greco-Roman ideas on them. Thus, for many Jews the integration of Hellergheint

lives does not seem to have precluded a deep and meaningful connection to Judaism.

120 Herod's golden eagle is the notable exceptioméortile that figurative images of people and arémal
were not in use during his reign. Agrippa I's ®@minted in Caesarea had images, whereas thosedmint
in Jerusalem did not (Schwarxgrippa 1,131). See E. Meyers’ critique of the incidentlof golden eagle
and his argument against stark aniconism in the dayerodian rule (Eric M. Meyers, “Jewish ArtA@-
248, esp. 243-246).

121 RichardsonKing of the Jews]86.

12 E Meyers, “Jewish Culture,” 171.

123 evine, The Ancient Synagogu2(8-213, 434-435, and 572-579.
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4.6.1 Philo’s Hellenistic Judaism

Josephus is not the only Jewish intellectual figure whose life and work éttests
the possibility of living as a committed Jew while adapting and assimilatitige t
Hellenistic world. His older contemporary, Philo, exhibits an even more complete
integration of Hellenism. A Diaspora Jew living in Alexandria, Philo’s opporasitt
assimilate Hellenistic influences into his worldview may have beenegréean those
open to Josephus, who was born and raised in Jeru§4ld?hilo’s status as an insider to
the Hellenistic world is illustrated by the fact that he uses terms andpisr@ommon to
Greco-Roman philosophy to describe Juddi$ihn fact, his knowledge of Greco-
Roman literature, culture, and philosophy is so thorough that it seems likely that he was
educated in the gymnasiufif. He also employs realistic sports and theater imagery to
convey concepts to his readers indicating that he often attended such cultuisl eve
(Philo, Agriculture 113-119;Flaccus73-77, 84-85, 95-9&Contempl. Life10-63)%’
Moreover, he mingled with the gentile elite and his family had relationshifhe
imperial house (Josephud/ar5.205;Ant. 18.159-160, 259; 19.276-277}

Despite his immersion in Hellenistic culture, Philo’s sincere connections to
Judaism and the Jewish people are unquestiofablor example, Philo’s vast

knowledge of Greco-Roman cultural life is matched by his solid Jewish educdtitm (P

1243, Collins,Jewish Cult40-43.

125 philo was an “insider” by virtue of the fact the had an intimate understanding of the Hellenistic
world and willingly partook of its offerings. S&win R. GoodenougtBy Light, Light: The Mystic
Gospel of Hellenistic Judaisdmsterdam: Philo Press, 1969), 6-7; Emil Schilrgerature of the Jewish
People: In the Age of Jes(ed. Nahum N. Glatzer; trans. Peter Christie arghoTaylor; New York:
Schocken, 1972), 363-365 and Barclagws in the Mediterranean Diaspof@il, 160.

*®bid., 160-1.

“7bid., 114 and 159-160.

?%bid., 160.

2%|bid., 91 and 114 and David T. Runia, “Philo of AlexangriREP7:357-361.
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Spec. Law4.314)*° In fact, his treatises on Jewish thought reveal much more than a
superficial understanding of Torah; they evidence extensive knowledge @ifirtsiry
interpretation and practice (Philosesl.4)*! Moreover, Philo advocates strict
observance of the letter of the Law and looks askance at those who would be less than
punctilious in their observance of it (Philexnbassyl1, 210;Migration 90-93;Joseph

28).132

There is no sense that Philo understands Hellenism and Judaism to be two
competing facets of his identity. On the contrary, Philo views Judaism andisiellas
being in a complementary relationship to one andtiieAs such, Philo’s knowledge of
Greco-Roman ideas informs how he thinks about Judaism and his connection to Judaism
affects his view of Hellenism. Philo’s use of allegory perhaps best de@esdinis
integration®*

Barclay notes that the translation of the Torah to which Philo had access, namely
the Septuagint, is very liter&l> While Philo recognizes the value of the literal meaning
for the masses (Phildbraham147, 217, 236Planting 36; Unchangeabld 33), he is
bothered by the Torah’s many similarities to Greco-Roman myths and thedtase of
many of the Torah’s passagé8.He also knows that both gentiles and Jews criticize the
Torah on these grounds (Phi®onfusion2; Planting 69-72; Abraham178-183)*%" For
these reasons, Philo appeals to allegory or the Hellenistic concept thatygnssic

meaning to the literal meaning of a narrative (PRitsep28; Abrahaml147, 236;

130 Barclay,Jews in the Mediterranean DiaspotEs1.
131 pid., 161.

132|pid., 91, 110, and 114.

133pbid., 161, 172-173.

1341bid., 180.

135 |bid., 165-166.

138 |pbid., 166, 168

137 1bid., 169.
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Contempl. Lifer8; Sobriety31-33)*® Thus, Philo explains that the biblical patriarchs
are allegories for certain philosophical concepts (PAilwaham52-55, 68).
Circumcision, the heavens, and physical perfection are likewise givegoradia
meanings (PhiloSpec. Law4.8-11, 13-20, 80-81. A consequence of Philo’s use of
allegory is that he universalizes Judaism and thereby deJuddiZesidwever, despite
his belief that all of the Torah is an allegory, Philo is aghast that some &eids w
thereby decide to forgo observing the commandments (FEmbassysl, 210;
Migration 90-93;Josept28) 24

Despite the fact that Philo is at home in the Hellenistic world, his involvement
with Hellenism does not impinge upon his commitment to Judaism and the Jewish
people. Philo’s successful effort to blend Jewish piety with strong Hellela@ationgs
suggests, more than any other evidence, that ardent Hellenists were notrigcessa
written off as impious Jew$! Indeed, his commitment to Judaism and the Jewish
people was so strong that when conflicts arose between the Jewish and gentil@ntshabi
of Alexandria, he took on the task of leading the embassy to Gaius Caligula—a
dangerous proposition since the emperor was famous for his instability and lackluste

commitment to justice (PhilEmbassyl84, 346)-*?

%% 1bid., 168-169.

¥91pid., 170-171.

“Opid., 177.

141 This is not to say his interactions with the Heiftic world were not without their problems. bcf, the
Jewish acceptance of Hellenism necessarily meanttitain aspects of Hellenism were refused. For
example, Roman citizens were expected to partieipathe imperial cults. For the minority of Jewlso
held citizenship this expectation was problemaBoth Apion and Philo discussed the fact that Jews
abstained from emperor worship (Josepltigs,Ap,2.65 and PhiloFlaccug. Jews responded to the
criticism directed at them for their failure to peipate in the pagan sacrifices in a creative wagr
example, some Jews instead made offerindmnorof the emperor in the Jerusalem Temple as a nefans
fulfilling their loyalty obligations to the emperd€ollins, Jewish Cult16). See 4.16 for the particularities
of Jewish citizenship.

142 Barclay,Jews in the Mediterranean Diaspoib.
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4.6.2 Josephus’ Appraisal of Agrippa |

The most pertinent evidence for the position that involvement with Hellenism did
not necessarily diminish one’s commitment to Judaism comes from Josephugtabescri
of Agrippa I, Herod’s son and succes$8r.Josephus lauded Agrippa | for his
commitment to Jewish traditions and esteemed him as a pillar of piety in coomptar
his father, whom Josephus views negatively. Moreover, Josephus’ portrayal of Agrippa |
is not tarnished by what follows, namely, a description of Agrippa I'sxekte
involvement with Hellenistic culture, including his financial patronage of the
establishment of Greco-Roman cultural institutions. Because Josephugtdesof
Agrippa | is so important to the argument made in this study, his commentsedriitit
below:

Now King Agrippa was by nature generous in his gifts. . . He took
pleasure in conferring favours and rejoiced in popularity, thus being
in no way similar in character to Herod, who was king before him.
The latter had an evil nature, relentless in punishment and unsparing
in action against the objects of his hatred. It was generally admitted
that he [Herod] was on more friendly terms with Greeks than Jews.
For instance, he [Herod] adorned the cities of foreigners by giving
them money, building baths and theatres, erecting temples in some
and porticoes in others, whereas threre was not a single city of the
Jews on which he deigned to bestow even minor restoration or any gift
worth mentioning. Agrippa, on the contrary, had a gentle disposition
and he was a benefactor to all alike. He was benevolent to those of
other nations and exhibited his generosity to them also; but to his
compatriots he was proportionally more generous and more compassionate.
He enjoyed residing in Jerusalem and did so constantly; and he
scrupulously observed the traditions of his people. He neglected no
rite of purification, and no day passed for him without the prescribed
sacrifice. . . He erected many buildings. . . a theatre surpassing many
others in its costly beauty; he also built an amphitheatre at great
expense, besides baths and porticoes. . . in the theatre he exhibited
spectacles introducing every kind of music. . . while in the
amphitheatre he showed his noble generosity by the number of
gladiators provided. (Josephusgit.19.328-331, 335-337

143 |pid., 328 and 293-294.
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[Thackeray, LCL])

Entedpvket d’ 6 PactAels o0TOg eDEQYETIKOG eIVl €V dWEENILS. .. KAT OVdEV
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Agrippa | is portrayed as having followed in his father’s footsteps in other ways
as well. He arranged for 700 gladiators to fight wild beasts to their death, thigke
priests from office at will, was liberal with his honorifics for Caesar, agdlarly
attended the theater and other Greco-Roman institutions (JosAphu$.337-338, 342-
344). Josephus’ assessment of Agrippa I's reign is curious because he questioned
Herod’s connection to Judaism on account of his involvement with the Greco-Roman
world but praised Agrippa I's religiosity despite the fact that Agrippad similarly
engaged (Josephusnt. 15.267)*** Indeed, short of building pagan temples for the
gentile regions in his kingdom, Agrippa I's behavior largely mirrored thhtsoflather.
Given the above, it is possible that Josephus’ negative view of Herod’s piety is not a

result of Herod'’s involvement with Hellenism and, more generally, that Josephus did not

necessarily find overt engagement with Hellenism problematic to one’shlewi

144 Agrippa’s rule was not entirely above criticistmdeed, Josephus interprets Agrippa I's untimelgtie
as divine retribution for some of his problematghbviors (Josephuént. 19.343-353).
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identity*® Instead, Josephus’ conflicting comments on Herod and Agrippa | reveal that,
at least in his less self-conscious moments, he was able to admit that such deep
engagement with the Hellenistic world did not necessarily preclude a strongtoamnec

to Judaism.

4.6.3 The Integration of Hellenistic Elements into Judaism

Literary and archaeological remains from antiquity can be used to support both
approaches to Judaism and Hellenism, namely, that they were in conflict amgyhat t
could be integrated with one another. But the evidence tips towards the position that
Jews found ways to integrate Hellenism with their loyalties to Judaissrnistespecially
true as we move forward in time. While disagreements may have surfagetinre to
time over the extent to which it was acceptable to adopt Hellenistic elernents
adoption of Hellenism itself was not in dispute.

Where does this discussion of the meeting of Judaism and Hellenism leave us in
terms of our assessment of the Herodian family’s behavior? First, Hellaeavily
influenced the royal family; to deny this would be folly. Second, both writings and
material culture demonstrate that it was not exceptional to intedeatergs of
Hellenism into one’s Jewish identity. For example, Josephus, despite the tancess
of the latter half of his life, remained a loyal and observant Jew. SiniRllo, who

was at least as involved in Hellenistic culture as were the Herodians, $ivedoanmitted

145 Josephus’ reticence to criticize Agrippa | mayéavdo with his friendship with Agrippa Il, thersof
Agrippa | (D. SchwartzAgrippa 1,158).
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Jew. Even Herod’s son Agrippa I, who was known as a benefactor of Hellenisticlcultura
institutions, scrupulously observed the traditions of his peple.

Josephus’ remarks suggest that the Herodians’ level of integration into the Greco-
Roman world was indeed unusual. That said, given their vast wealth and political
connections, the Herodians also had many opportunities, unlike those of any other Jews
in Roman Palestine for involvement in the Hellenistic world. Given the uniqueness of
the Herodians’ situation, they would have had few models for how such a life should
look, although the behavior of the Hasmoneans and other elites may have provided some
clues. Acting without many set guidelines, the Herodians had to balance their
commitment to Judaism with their interest in Hellenism. Other times, howbee
Herodians navigated their dual loyalties with less skill. Aware of thetattheir
motivation to practice a Judaism deeply influenced by Hellenism was tegtoi limits
imposed upon them by their and the public’'s understanding of acceptable Jewish
behavior, the Herodian family had to make decisions about when to adopt elements of
Hellenistic culture and when it was more prudent to forgo the foreign influéHcés.
order to understand how and when the Herodians decided to put limits on their embrace
of Hellenism, it is necessary to study the categories of piety and gdragmthese
categories may better explain the Herodian family’s Jewish choiaeghk Hellenism

versusJudaism dialectic discussed above.

146 GoodenoughBy Light, Light,6-7; SchirrerLiterature of the Jewish Peopl@63-365; and Barclaylews
in the Mediterranean Diaspor&5-86.
1473, Collins,Jewish Cult21-33 and Barclaylews in the Mediterranean Diaspo&6-86.
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4.7 Piety and Pragmatism

The Herodians clearly exhibited traits shared by committed Jews. Herosfs m
memorable accomplishment, the renovation and expansion of the Temple, can be
understood as a pious act (JosepAms,15.387)**% Indeed, the costly and cumbersome
measures that Herod employed in building the Temple to ensure that thetstrictes
standards of purity were maintained throughout the building process may reflgietyis
(JosephusAnt.15.421). Similarly, the fact that neither the private nor the public areas of
the Herodian palace complexes exhibited figurative art speaks to thdeaysl
commitment to Roman-era Jewish traditidfts The Herodians’ aniconism, in particular,
underscores their piety, since even the homes of the Jerusalem-based pteestlthe
first centuries B.C.E. and C.E. did not eschew figurative art with the savoe.f&}

Other indications of the Herodians’ piety are found in the presence of symagogu
and rituals baths at all of their palaces, no matter how costly to build or how rdmote
location of the palacE® One might be able to write off Herod’s involvement in the
renovation of the Temple as an act motivated by pragmatic concerns, as it could be
viewed as an act to endear his subjects to him and increase the prestige of dutlea. B
synagogues and, in particular, the many private ritual batinsikeaot,uncovered in his
palace compounds cannot be similarly explained. Although one could argue that the
architectural features of his palaces located in populated areas would baweetle
known, the remoteness of other of his palaces would have provided fewer opportunities

to tout the presence of synagogues akd/zaotas public markers of his commitment to

148 Josephus notes that Herod intended his Templeibgitampaign as a pious act (Josephns,
15.387).

149 RichardsonKing of the Jews]83.

1bid., 183.

**!1bid., 183 and 214.
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Judaism. Furthermore, Josephus relates that Agrippa |, at least, regulaglgadm
himself for purity Ant.19.331).

The Herodians demonstrated their commitment to Judaism outside of their
building practices as well. For example, many family members interatiedhe
emperors when the rights of Diaspora Jews to live by their ancestrabtradvere
threatened (Josephusnt. 15.380-425). Other indications of the family’s commitment to
Judaism include one Herodian princess’ fulfilment of a Nazirite vow andebjaéncy
with which other members of the family made pilgrimage to Jerusalem on thalfesti
days in order to offer sacrifices (Joseph¥ar 1.433; 2.322Ant. 19.331-332).

Even though many of the Herodians’ decisions may have been informed by their
connection to Judaism, their decisions were not always determined by tish Je
loyalties. Pragmatic concerns often determined their behavior. Indeead,csmtrols
may have been every bit as strong an influence on their decisions as pietyhwas. T
concept of civil rights did not yet exist in the world of the Herodians. Although a
commoner might not have had the legal standing to seek redress for abuses ofsthe ruler
through the courts or other recognized channels, this does not mean that leadexg could a
as they desired. On the contrary, even the rulers of ancient dictatoriahvetate
checked by social controls that demanded that that they conform to some level of

accepted practice? Leaders who acted unreasonably too frequently might be confronted

%2 The Herodians were not the only ones who hadlémtén the face of widespread protests. Ups#iat
idea that a statue of a Roman emperor was to baletsin the Temple in Jerusalem, a great number o
Jews gathered at Caesarea to protest the matterRdman governor residing at Caesarea granted a
temporary reprieve as he was moved by the multitdidews willing to sacrifice their own lives rathe
than see the Temple desecrated (Joseptas2.169-174Ant. 18.55-59).
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with mass public protests. Because these public demonstrations could become violent
and end dramatically, many groups in antiquity outlawed public gatheriogetier->>

The Jewish royals were also subject to these moderating forces. Fgiesxam
mass protests erupted when Herod installed trophies in a theater in Jerusaéphys,
Ant.15.272-279). Instead of attempting to quash the rebellion with force, Herod took the
concerns of the masses seriously. He invited the leading members of the cgmmonunit
go with him to view the offending trophies and pass judgment on them (Jos&phus,
15.278-279)>* Likewise, rumors that Herod disguised himself as a commoner in order
to walk about with his subjects and hear popular opinion about his reign indicate his
concern for public opinion (Josephésit. 15.367). The Herodians’ custom of
establishing courts of their advisors and friends prior to making any contréversia
decisions also suggests that they generally had to behave in ways that would be approved
by their subject$® For example, Herod convened a court to hear his decision to have his
sons, Aristobolus and Hyrcanus, put to death (Josejfas].538-543).

Although there were certainly times when the Herodians transgressed Jewish

norms, their public behavior was consistently in the range of normative Jewdtibgora
In particular, we note that the Herodians avoided transgressing Pehéhtemc For
example, we will see in chapter six that marriage proposals that werdesrgble from
the Herodians’ point of view were turned down if the potential marriage partness we

gentile (Josephu#\nt. 16.224-227; 20.139-147). Similarly, Herod refrained from

133 For example, the Romans outlawed public gatherifyse of the special privileges given to the Jefvs
the Roman Empire was an exemption from this gempeadlibition (Josephu#\nt. 14.214-216, 227, 235,
and 257-260).

14 The protest concerned the trophies in the thetitertheater itself was not a matter of dispute.

15 This is not to say that these courts were not &eswcourts, as they clearly often were. Nonetisele
the Herodians did not always want to be perceiwedrdateral players. Instead, they convened like-
minded bodies made up of their friends and suppottepublicly rubberstamp their more controversial
policies (D. SchwartzAgrippa 1,134).
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coupling with the daughter of Boethus the high priest when he desired her. Worried
about the pragmatic concern of how the public would react, Herod instead sought to
marry her legally (Josephusnt. 15.321-322)>°

Although popularly understood as an example of Herod’s excessive involvement
with Hellenism, even the controversial incident of the golden eagle canvibedvas an
example of the Herodian attempt to walk the line between piety and pragmatism
(JosephusAnt. 15.380-425)>" Late in his reign, Herod erected a golden eagle, the
symbol of Rome, over an entrance gate to the Temple. The public response was not
subtle. Protesters filled the streets and threats were made if the adfeadie, which
the masses believed to have been in defiance of the biblical injunction against the
creation of images, were not removed. Herod, uncharacteristically, did not back down
and severely punished those who attempted to remove it. Many scholars have sought to
tie Herod’s behavior in this incident to his old age and delicate emotional t&alth.
Whether senility and mental instability were to blame for the fact thaidh®od relent,
his behavior is difficult to understand because it was so out of character with hi$ norma
approach. Indeed, this is one of the rare instances where Herod takes aehard-li
approach and refuses to alter his position in the face of widespread criticisne thhil
Herodians were by no means subject to democratic forces that could compel them to ta

certain actions, the case of the golden eagle is important because it iSlrangragmatic

1581t is rumored that one Herodian princess, Bereni@s partner to a relationship that would not have
been viewed favorably by Jewish law. Tellinglyr&gice’s long-term intimate relationship to a glenti
man, Titus, was never made official through magiaghus, she avoided publicly flouting Jewish law.

If she was the partner in the relationship thahew/ed marriage, her decision may best encapgtlate
Herodian family’s approach to Jewish observancéiil&\they may have strayed from acceptable Jewish
norms from time to time in their private lives, itheublic personas largely complied with Jewishmsr

In fact, it seems clear that the Herodian familgenstood that it was important for the public tewitheir
behavior as being in accord with widely acceptesisie norms.

" RichardsonHerod, 15-18.

%8 ||an, “Intermarriage,” 12.
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Herodians, when challenged by the masses, usually altered their behaviandceba
line with general social norms.

Richardson offers another explanation of Herod’s pragmatism in this event. He
suggests that Rome ordered Herod to install a golden eagle over the TenGileen
that Herod’s claim to the throne was entirely based on his relationship to Romes hre w
no position to dismiss the ord&f. Nonetheless, Herod knew that the installation of the
eagle, which was considered in violation of the biblical prohibition against images| woul
cause considerable turmoil among his subjects. Consquently, Herod had the eagle
installed, however, he had it placed over the least used entrance to the Temple, the
gateway from the wealthy upper cif}}. The entryway that was chosen served as the
ceremonial entrance to the Temple and would be used by Roman officials wha thsit
shrine’®® The main group that entered from the upper city entrance, however, were
Jerusalem’s most wealthy and Hellenisitically-involved, that is, thezsst likely to take
offense at the eagle. That said, if Jews wanted to avoid coming into contact with the
eagle, they could have easily entered through one of the Temple’s othéfYates

Perhaps the best illustration of the fact that pragmatic concerns sometimes
determined the Herodians’ behavior is found in the story of Herod’s presencegana pa
ceremony involving sacrifice. Josephus reveals that Herod was escortednaus@fhate
flanked by Caesar and Antony immediately after kingship had been conferred on him
(Josephusint.14.388). Caesar and Antony then proceeded to offer sacrifices to mark

the auspicious occasion. While Josephus depicts Herod as present at the scene, he does

19 RichardsonKing of the Jews,
160 .
Ibid.,
%1 bid.,
162 1hid.,
183 1bid.,
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not intimate that Herod also offered up victims in celebration. Here again, a &ierodi
seems to have drawn a boundary between fidelity to Judaism and pragmatism. While
ancestral custom may have led many Jews to eschew attendance atrig@agarod’'s
pragmatic concerns led him to adopt a compromise position towards the rite. He was
present at the pagan sacrifice in order to show due honor to Rome, but as a spectator
rather than an active participant. Although Herod’s pious contemporaries may not have
been satisfied by this compromise position, Herod himself may have viewed las role
the sacrifice as ingenious compromise since it enabled him to maintain an apgropria
balance between his connection to Judaism and his involvement in the Hellenistic

world 164

4.8 Herodians as Citizens

The evaluation of the connection to Judaism of some Jews in Roman Palestine
involves assessing their complex relationship to Judaism and Hellenism. For the
Herodians, however, another factor comes into play in evaluating their behavietynham
their status as Roman citizens. Citizenship, which according to Josephus wastgrante
the family patriarch Antipater and would have been passed down through the generations
would have made the Herodians sunique among Judeans (Jogephis,137;War
1.194)*° Indeed, until at least the third century C.E., citizenship was a privileged social
status that was not available to'&fl. Generally, citizenship gave one the right to vote,

serve in government, contract a legal marriage, have a legal trial, and @ é&oam

164 see Barclay’s discussion of the various ways dbats could be engaged in pagan worship, without
actually offering sacrifices (Barclayews in the Mediterranean Diaspo&0).

185 Schiirer History of Jewish Peopl&16-317.

186 Everett FergusomBackgrounds of Early Christianif® ed.; Grand Rapids: Eerdmans, 2003), 62.
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certain taxes (Acts 22:25-26:32). A frequent requirement of citizenship was service in
the Roman legioh®®

Jewish status in and of itself was not a disqualification for citizenship. For
example, Vespasian granted Josephus citizenship along with other honors (Joséphus, L
423)1%° Moreover, Philo’s writings suggest that many of the Jews of Rome as well as a
significant minority of Alexandrian Jews, were citizens (PHmbassy 55, 157;
Flaccus47, 52). Citizenship would have been granted to many provincial elites as well
in return for favors or in honor of their high status (JosephgsAp.40-41;War
2.308)!"° Furthermore, Acts’ retelling of Paul's encounter with the Judean legalrsyste
proves that some Diaspora Jews were also citizens. While visiting éenu®alul was
imprisoned for allegedly bringing a gentile into an area of the Temptetedtfor the
use of Jews alone (Acts 21:28-30). In order to avoiding flogging at the hands of his
captors, Paul asserted his status as a Roman citizen; a factor thatesl tefenany times
throughout his subsequent trials (Acts 22:25-29). Paul’s declaration that he was born a
citizen indicates the permissibility of Jewish citizenship;however atietthat his captors
did not inquire about it may suggest that only a minority of Jews in Judea were citizens
(Acts 16:37; 21:39).

Although Jewish status did not disqualify one from citizenship, it often altered its
terms since the Romans granted Jewish citizens exemptions allowing theximtiaim

their ancestral customs; a factor which led to resentment among gdistdasci

'*7bid., 63.

%% 1bid., 63.

189 Josephus received a number of benefits from Ramaperors in addition to the bestowal of citizenship
Josephus received a stipend, housing in Rome rangad marriage, land in Judea, tax relief and
protection from accusers. Mason describes theesobprivileges that a Roman emperor could bestadv a
declares Josephus’ privileges to be comparativelgast (Masonl.ife, 168).

1bid., 169.
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(JosephusAnt. 12.125-126)."* For example, they were freed from civic duties on the
Sabbath and holidays, such as the duty to appear in court (Josephid,228-240)."
Augustus even made an alternate arrangement for Jews to collect théilyroont dole
in Rome should the appointed day fall on the Sabbath (Fbassy57-158).
Another way that Jewish citizenship differed was that Jews were ex@fmmte the duty
to participate in emperor worship and military service. These two exemptions
particular bothered gentile citizens (Phtonbassy265; Josephu#&nt. 12.125-126 Ag.
Ap.76-77;War2.197).

Citizenship does not just differentiate the Herodians from most of their sjbject
also complicates their legal status. Roman imperial practices, which did not ingroot t
ancestral laws of the people whom they conquered, affected legal jurisdicticausBe
Roman law recognized foreign legal codes as long as they did not harm thésempire
interests, namely, peace reigned and taxes were paid, these codesowete stthnd.
Consequently, two or more legal codes could have jurisdiction over the same areas. Fo
example, Jewish citizens in Judea could appeal to either the Roman or Jewish lega
systems to adjudicate disputes. This is apparently what happens when Paukid iarres
Acts. When Paul asserts his status as a citizen, his case is transtemréhe Jewish
court system to the Roman one (Acts 16:37; 21:39). Similarly, the Herodians’ status as

citizens increased their legal options.

171 FeldmanJudaism and Hellenismi59 and 163.
172 Mason Life, 271.
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4.9 Conclusion

The Herodians defy easy classification. On the one hand, they clearly are the
calculated Hellenists that scholars often make them out to be. On the other hand, they
exhibit traits shared by committed Jews. How these seemingly dis[myatess fit
together is not always clear. The combination of piety with more earthlyrosnce
described above bothers many students of the Herodian family, since they want the
Herodians to be consistently either pious or impiolise view of the Herodians
advocated here—as being motivated by a mix of piety and pragmatism—ia itsel
compromise position, since it recognizes that their critics are not wralgdiimng the
royal Jews by their intimate connection to Hellenism. Indeed, Herod and hig fami
clearly were deeply entrenched in the Hellenistic culture of their day apddh@red
and adopted elements of Hellenism with ease. At the same time, howevdeat ihat
the royal Jews’ piety moderated their involvement in the Hellenistic world.

Definitive proof of the exceptionality or ordinariness of the Herodians’ behavior
is wanting, given the limitations of the textual corpus from antiqutyYet, Josephus’
treatment of the Herodians leads to the conclusion that their behavior was ughatly w
the bounds of what one would expect from Jews in Roman Palestine. Given the reaction
of the masses to certain events, as Josephus describes them, most of the time tire behavi
of the Herodian family seems to have been accepted by their fellow Jews.afmiex
the Herodians’ subjects were sometimes ruffled by their rule geisins tend to focus
on their perceived cruelty not their impiety. Like other Jews, their actioasiooally

may have fallen outside the parameters of acceptable practices imtkeeilFor

13 |lan “Intermarriage,” 1-15, esp. 14.
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example, the Herodian family’s level of involvement in the broader political lapdsc
made them unusual among their Jewish contemporafieBut in general, the public
behavior of the Herodian family was purposefully modeled to be within respectable
limits. Indeed, the ability of Herodian line to preserve its position of |ehipersthe
land of Israel so long without serious interference suggests a good deztace of
their practices.

The fact that Josephus could praise Agrippa | for his commitment to Judaism in
spite of his sponsorship of Greco-Roman institutions, combined with the examples
provided by the personal histories of Josephus and Philo, both of whom lived as proud,
observant Jews while maintaining deep connections to the Hellenistic gentile worl
speaks to the fact that if Judaism ever was so neatly bifurcated from the sungoundi
cultures as some would like us to believe, this was certainly no longer the dzséaie t
Second Temple period. The Herodians, as products of both the Jewish and Hellenistic
worlds, took advantage of this development and were able to live as serious Jews at the
same time that they gladly took part in and sponsored aspects of Hellenistie.clrdt
Roman Palestine, the Herodian family, influenced both by the traditions of Jumladsm
the norms of the Hellenistic world, manifested a Jewish identity that would besiilgos
to imagine had not Judaism always been adapting under the influence of foraigescul
and ideas. Moreover, the presence of the various contending Jewish parties and sects in
the Herodians’ own lifetime further underscored the point that Judaism did not have to be

isolationist and monolithic to be authentic.

174 pid., 15.
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5. Marriage and the Herodians: Motivations and Probcol

The members of the Herodian family did not shy away from marriage. Of the
seventy-eight Herodians named in Josephus’ multi-generational epic of th&aryg
only five males and one female remained unmarried throughout their lives, acdording
Hanson’s counting. In contrast, among the forty-eight Herodians of determined marital
status, some fourteen, or 29 percent, were married more than once (See Appeneix 1: T
Herodian Marriages). Moreover, because of the selective nature of Josephus’ histories,
it is certain that many more Herodians married and remarried than Hafigares
suggest. Given the propensity of the royal Jews to marry and remarry, most of the
remaining twenty-three Herodians mentioned in Josephus’ writings whosalragitis
is unspecified may be accounted for by death prior to the age of majakitgrnatively,
Josephus might have lacked knowledge of their domestic histories.

The Herodian family members not only married often, but arrangements for their
marriages were made early as well. In most cases, the famiprplatmatched the
Jewish princes and princesses to their future marital partners when thestilvgoeing
children (JosephusVar 1.557;Ant. 17.13-22; 18:130-142; 19.35%)In the event of
childhood betrothal, the time of marriage generally coincided with the futfe&swi

sexual maturation (Josephugit. 17.13; 18.134; 20.140). For example, while Herod

! Hanson, “Marriage and Divorce,” 147. The only éfian woman that Josephus’ specifies as having
remained single throughout her life is Jotape #ef-anute daughter of Aristobulus and Jotape (Jasgph
Ant. 18.135). While it may be the case that women wewee likely to marry than men, this is not an
inference that one can make from the 5:1 rationoharried men to women described above. The skewed
ratio of the marriage rates between men and womdnsephus’ writings is likely a reflection of ttaet

that, as in all ancient histories, there are faremmmed men in Josephus’ works than women.

2 Hanson, “Marriage and Divorce,” 144-146.

®Ibid., 147, 150.

*Ibid., 144-147.

® Kokkinos,Herodian Dynasty211. The latetannaiticliterature also encourages childhood betrothals in
many of its narratives, suggesting that these tgpesarital arrangements were not limited to royal
families (SatlowJewish Marriage,104-105 and 107).
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betrothed Mariamme when she was a minor, the pair did not unite in marriage until she
reached the age of majority (Josephay 1.241, 264, 344). Similarly, describing the
marriages of two orphan Herodian princes, whom Herod had betrothed as youngchildre
Josephus writesWhen they reached adolesceniderod, the brother of Agrippa,

married Mariamme, the daughter of OlympiaBhe other brother of Agrippa,

Aristobulus, married Jotapefjfrjoavtes d' ayovtar) (Josephusint. 18.134-135

[Feldman, LCL]; emphasis miné)The age of sexual maturity was presumably several
years later than in the modern era, but exact dates or definitions for adolemeence
lacking.

While there is no strong data for age of first marriage among Jews indbiedSe
Temple era outside of the Herodian court, circumstantial evidence suggedis that t
Herodians married earlier than non-royal, elite J&viEr example, althougtoseph and
Asenethyvritten in the first century B.C.E. or C.E., does not relay the ages of the
eponymous bride and groom, Aseneth’s active role in deciding her marital @gns m
indicate that she was no longer a mihdPhilo suggests that men should marry between
ages 28 and 35 and Josephus’ autobiography reveals that he was around 30 years old at

the time of his first marriage (Phil€reation103; Josephusjife 415-416)™°

® StambaughiNew Testament in Its Social Environmer&]-122.

" While Josephus does not relay if Berenice, ortdasbd’s great grandchildren, was betrothed as agou
girl, her marriage history also evidences the patbé early age upon first marriage. She was betwe
thirteen and fifteen when she first married (sheil@ventually marry three times), since by agéesix

she had already been widowed and remarried (Josphhii19.276-277, 354 and Kraemer, “Typical and
Atypical,” 134 and 143-144).

8 Satlow,Jewish Marriage 107; Kraemer, “Typical and Atypical,” 140-141; ar8thremerMale and
Female 85-86, 89-91.

° Aseneth is a virgin who is sought after by manieptial grooms, including Pharoah’s sdog. Asen.
1:4-9). Aseneth, however, prefers to remain unimadr@os. Asen2:1). Initially, Aseneth refuses to accept
her father’s plan to marry her to Joseph, but ameesees him she changes her milogd.(Asen4:1-6:8

and NickelsburgJewish Literature263).

19 According toLife 5, Josephus was born in 37 or 38 C.E. His firgtimge took place at the behest of
Vespasian during the war with Rome around the ¥84C.E. when Josephus was in his thirties (Josephus
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The Roman evidence for the bride or groom’s age upon first marriage is stronger
Evidence from ancient authors and historians suggests that some elite Romdebuts
the imperial house married in their mid to late teens with the men on averagewsotoe f
ten years older than the women, in agreement with the viewponts of Philo and Jd5ephus.
Members of the Roman imperial household, however, married earlier, that is to say, at
ages similar to the Herodians (Nepagjcus19.20)*? The reasons for earlier marriage
doubtless have to do with the economic and social importance of imperial families.

Although the Herodians married early and remarried often, it does not follow that
they accorded little importance to the selection of marriage parthdise fact that
Josephus describes scenes where various members of the royal famigdyttiveeigh
the marital options available to them and their near family members conveys the
seriousness with which the royal Jews viewed the matchmaking process (Jodéphus
1.553-567;Ant. 17.13-22)** While many factors may have contributed to the Herodians'’
interest in early marriage and frequent remarriage, we first turn tewhshltradition to

understand how it may have influenced their marital decisions.

Life 415-416). Often elite Jewish males, like Josepmasried in their thirties since they first dedat
themselves to learning philosophy, such as Josaleosints in his autobiography (Josepluife 9-12 and
Satlow,Jewish Marriage30 and SchremelMale and Femaleg9). Josephus does not tell us the age of
his bride. Kraemer argues she would have beeprgthung since Josephus describes hermap@vog
(Kraemer, “Typical and Atypical,” 141-142).

" For the Jewish evidence culled from narrative ant® epitaphs, and rabbinic writings, see Satlow,
Jewish Marriage106-109. For the Roman evidence see, Judith Gyublsand Family in Late Antiquity
(Oxford: Clarendon, 1995), 140-141 and Mary Harkvd Ray Laurenc&rowing Up and Growing Old
in Ancient RoméNew York: Routledge, 2002), 80-81 and 95.

'2|bid., 58-60 andB1.

13 For a fuller discussion of the high rate of reriazaye in antiquity, see, Satlodewish Marriage182-183.
4 Hanson, “Kinship,” 188.
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5.1 Marriage in the Authoritative Jewish Sources

The Torah is a problematic source for right conduct in daily life in geagdal
matrital practices in particular because it contains little or no informabioat anany
common life situations. For example, the Torah never discusses marriage or kdiworce
in any comprehensive fashion. Moreover, although many texts from the Torah intply tha
marriage was expected, no biblical verse indicates that marriag@ewanbent upon

all.™® In fact, Gen 2:24 (“Therefore a man leaves his father and his mother andalings

his wife, and they become one fleshin inwxa pa7) ing-NKY Mag-nx WL j2-5
78 9iay) is as close as the Bible comes to offering a foundational statement on

marriage'® Jews in antiquity sought to deal with this paucity of biblical guidelines on
marriage by extrapolating from the scattered citations in the Torah.

According to Satlow, Jews first began to use material from the Torah fiy justi
marriage during Second Temple timésA number of these Second Temple biblical
interpretations argue that marriage was not only essential but alsoahstide'®
Hence, Tobit, written sometime between the second to third century B.C.E., points to the
coupling of Adam and Eve as in being in accord with the divine will in his prayer on his
wedding night, and Philo’s theological excursus on Genesis describes marpageas

a man’s duty to state and God (Tobit 8:6-7; PI{i& 1.26)*°

15 satlow,Jewish Marriage11.

'°Ibid., 11 and57-67.

7 |bid., 60. For example, the Qumran community used inéations from the texts of Gen 1:27, 7:9, and
Deut 17:17 in their argument against polygyny @atUewish Marriage0 and Aharon Shemesh,
“4Q271.3: A Key to Sectarian Matrimonial LawlJS69 (1998): 244-263).

'®bid., 3-12 and 16-17.

19 sandersPractice and Belief]48 and Nickelsburglewish Literature35. Ephesians 5:31 also echoes
Gen 2:24.
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Other Second Temple references to the importance and good of marriage are
clearly rooted in understandings gained through the biblical text, although éegtar
necessarily presented as biblical interpretations. For example, Bhdimlered marriage
so important that he advocated it even though he noted that marriage and the
responsibilities of family life infringed upon one’s ability to study wisdom, a jposit
with which the Cynics agreed (PhilBjants29)?° Similarly, the fact that the Dead Sea
Scrolls do not prohibit marriage, even though the sectarian literature fromaQtends
to be negative towards women and expresses a preference for celibacyiepeaks
importance of marriage in the Jewish tradition (Josephas2.120-121, 160-16 "

The later rabbinic ideas, some of which might reflect earlier times, soafid
expand upon the Second Temple views on marriage. Indeed, rabbinic declarations such
as “no man without a wife, neither a woman without a husband, nor both of them without
God” make the rabbinic view of marriage unambigudsen. Rab8.9). Other rabbinic
sayings that promote marriage include: “God waits impatiently for manriy’hih.

Kidd. 29b); “One who does not marry dwells without blessing, without
goodness...without peacds.(Yebam62b) and “He who has no wife cannot be
considered whole’. Pesachl113a). Indeed, marriage was considered so important that

even the rabbis of the Babylon-based community, who saw themselves primarily as

2 satlow,Jewish Marriage15.

Zbid., 11 and Hillel NewmarProximity to Power and Jewish Sectarian GroupshefAncient Period: A
Review of the Lifestyle, Values, and Halakhah é@Rharisees, Sadducces, Essenes, and Qu{BRiIn]
25; ed. Ruth Ludlam; Leiden: Brill, 2006), 169-17Bxcavation of the burial grounds at Qumran
uncovered a small percentage of female bodies stiggehat the group’s negative view of women was
not absolute. Moreover, although Josephus injt@ddiscribes the Essenes as group that practiced
continence (Josephud/ar 2.120-121), later he notes that another divisiothefgroup married and bore
children (Josephu§Var2.160).
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class of scholars and consequently lamented the time and energy that rfeadtairied
from one’s energy for study, advocated marridge<{d. 29b;b. Yev63b;t. Yev.8:7)??
Although the evidence suggests that Jews in antiquity considered marriage
essential, they disagreed about the proper motivation for marriage, likely dhae to t
absence of guidance on this topic in the biblical t&ktSome Second Temple texts
advocate marriage to properly channel sexual desire or estabbgoafil Cor. 7:1-9,
36-37; Sira 26:16Philo, QG .26;J0s.38). Most texts, however, suggest that procreation
is the reason to marry (Gen 1:28; JosepAgs Ap.2.100, 199-204Ant. 3.274;War
2.160-161; PhiloSpec. Law8:35-36;Dec.121-131;Ps.-Phoc175176). By identifying
childbearing as the impetus to marry, a link is created between marriage, whiah ha

biblical mandate, and the first biblical commandment in traditional Jewish ngutiiat

is, to “be fruitful and multiply, and fill the eartrpign-na 9m 1271 178)” (Gen 1:28)%*

Consequently, by linking procreation to marriage, the context in which post-biblical Jew
thought that childbearing was best fulfilled, a circuitous justification ofiaggwas
gained® For example, Pseudo-Phocylides, who wrote around the turn of the first
millennium, made the connection between marriage and childbearing eXplitt.

writes, “Do not remain unmarried, lest you die nameless. Give nature her dadsgou

beget in your turn as you were begottdds.(Phocl175-176 [Van der Horst, OTP]).

22 3atlow,Jewish Marriage30-34.

2 Also, see Satlow]ewish Marriage3-21, 26-30, 39, and 105.

% bid., 11, 15-18, esp. 17 and Instone-Breviigorce and Remarriage91-92. Although Gen 1:28 is a
blessing in its biblical context, by the late Setdemple period it was viewed as a commandment
(Satlow,Jewish Marriage17-18).

#bid., 11. In a discussioabout the number of children that a Jewish maleremsired to produce, the
rabbis seamlessly turn the exchange to discussioutanarriage, once again evidencing the link betwe
the biblical command to procreate and justificafimnmarriage if. Yev61b-64a).

% pieter W. Van der Horst, “Pseudo-Phocylides: A Nlganslation and Introduction” ifihe Old
Testament Pseudepigrapled. James Charlesworth; 2 vols.; New York: Dousaled 985): 2:565-582.
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Josephus attributes the same position to the “marrying” Essenes when hgWiges
motive in marrying is not self-indulgence but the procreation of children” (Josépaus
2.161 [Thackeray, LCL])Indeed, the Essenes were so focused on fulfilling the biblical
commandment of childbearing (as opposed to marriage) that they required theitowives
demonstrate their fertility before they married (JosepWes,2.160-161). Similarly,

Philo, meditating on the importance of procreation to marriage, enjoined meadarri
infertile women to divorce them and remarry, in the hope of fathering children,(Phil
Spec. Law8.35)%’

In theoretical discussions of the motivations for marriage, Josephus agtees wit
other Second Temple authors, such as Philo and Pseudo-Phocylides, that childbearing is
the goal (Josephusg. Ap.2.199-203War 2.160;Ant.4.259). For example, iApionhe
connects marriage to childbearing: “What are our marriage laws? Wheetagnizes no
sexual connexions, except the natural union of man and wife, and that only for the
procreation of children™{iveg d" ot meot yapwv vopot HiEwv pévnv odev 6 VOPOG TV
Kata GUOLV TV TTEOG yuvalka kat Tavtnv el HéAAoL Tékvwv éveka yiveoOat)
(Josephusig. Ap.2.199 [Thackeray, LCL]). When Josephus describes the actual
marriages of the Herodians, however, he offers no hint that the bearing of chiédren w
the goal or evera goal of the unions. Since Josephus notes the connection between
marriage and childbearing in theoretical discussions of marriage, andrendea of
childbearing as a goal of marriage was shared across Jewish gr{tiopst of the

Herodians’ contemporaries would have agreed with this viewpoint), it would be folly to

2" Nonetheless, Philo advocated forgiveness for @supho did not want to part from one another; see
Satlow,Jewish Marriage92-93.
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read much into thi€ Nonetheless, it is notable that throughout his writings Josephus
highlights the importance of marriage in terms of a much more immediate fedetledn
procreation: in lieu of the need to bear children, Josephus mentions the creation of an
alliance at least a dozen times in connection with news of a betrothal or marriag
Moreover, in a number of instances, he explicitly states that a union took place
specifically to create an alliance (JosepMiar 1.180-182, 240-241, 243-244, 441, 508-
510, 552-553Ant.11.303; 12.154; 13.80-83, 109-116, 120; 16.220-228, 263-4; 17.13-

22).

5.2 The Alliance or Kinship System

Josephus assumes that his readers are well versed in both the motivations behind
and meaning of the alliance system. Consequently, he never systematlasdly the
advantages of alliance marriages, although he does provide some details oesaltian
the context of other discussions (JosepkiVes; 1.180-182, 241-244, 441). Philo, on the
other hand, provides more information about the contours of the alliance system in his

writings. In fact, it is from Philo that we get our best information about thagths and

% Moreover, given the high rates of infertility intiuity due to untreated sexually transmitted aless,
malnutrition and the like, children were not a agrtoutcome of marriage. Indeed, in an extendsihg

of Herodian unions Josephus notes a number of daya$ who died childless (Josephiist. 18.130-142).
Both the marriages of Alexandra, the daughter tdr8psio, to Timius of Cyprus (18.131) and Salorhe, t
daughter of Herodias, to Philip, Herod’s son anichteh of Trachonitis (18.137) are noted as chdslle
Other Herodians who Josephus identifies as haviedy childless, include Herod and Alexander, the
brothers of Anipater (18.138) and Tigranes, who kiag of Armenia and the son of Alexander, Herod'’s
son (18.141). Moreover, of Herod’s nine wives (eding Mariamme who had already been executed),
only seven of them bore Herod children. Josephitesy “Two of his wives, one a cousin, the other a
niece, were childless (JosephWar 1.562). Josephus further relates that, “the aflaeghters of King
Herod, it turned out, died childless” (Josephst. 18.141 [Feldman, LCL]). Itis unclear who theskeaut
daughters were as all the standard representaifdterod’s family identify him as having three datrys,
namely, Salampsio, Cypros, and Olympias. Salanmpuaie five children and Cypros and Olympias one
each.
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limitations of the bond created between unrelated families through allisaarcages. In
EmbassyPhilo writes:

He [the father-in-law] was under a ridiculous delusion thinking that

a father-in-law had the same influence over a son-in-law as a teal fat

has over his son, though, indeed, in private life fathers whose sons have
obtained high offices and post of authority waive their claims and are
content to take the second place. However, this silly man even though
he had ceased to be a father-in-law extended his activities beyond his
sphere and did not understand that the death of his daughter carried with
it the death of matrimonial affinity. For intermarriage is a lien between
unconnected households bringing the status of stranger into one of affinity,
and if this be broken the community of interest is broken also, particularly
if the break is caused by an irretrievable event, the death of her whose
admission to a house not her own rested on her marriage. Etib@ssy
71-72 [Colson, LCLJF®

vxAevnc a&ov 6 Lidavog émabev oindelg mevOeQOV TOOOVTOV TAQX YAMPO®
dvvacOat Goov matéQa YVNOLOV Tt LW KALTOL TTATEQES WDLWTAL YEVOUEVQY
&V apXals HeyaAals kat €€ovoials viwv DTTOOTEAAOVOLY AYaTNTWS PeQOUEVOL
devtepela. O d& NALOL0C 0VOE TeVOEQOC WV €Tl Tax YT KB’ exvtov
TEOOTIEQLELQYALETO UM oLVLElS, Tl Davatw g BuyatEog ovveteOvrKeL Kal 1)
KQT €myapioy olkeloTne: deopoOg YaQ oikwv 00velwv at émyapiol Ty
AAAOTOLOTNTA E1G OLKELOTNTA CLVAYWV 00 AVOEvTog AéAvTat Kat To TG
Kowvwviag kat paAota dtav avemavopwtw medypatt AvOn teAevTn) ¢ €ig
AAAOTOLOV OlKOV 0EOOHEVNC ML YAUW.
Philo’s comments indicate that marriage was a tool to develop allianceatmnships
between two unrelated families. He also notes that the bonds created througbemar
were not eternal; rather they lasted only as long as the marriageeresrendured.
Moreover, Philo’s remarks indicate that bonds created through marriage were not as
strong as direct biological ties.
Generally, the scope of an alliance included terms that provided benefits and

obligations to both the bride’s and groom’s clan, such as Philo describes above (Philo,

Embassy’1-73). On rare occasions, though, alliances were conceived more broadly. For

2 Elsewhere Philo notes, “...[lJntermarriage is kinsiifthe second degree. Sons-in-law are sons io the
fathers-in-law, and the latter are fathers to trener” (Philo,Spec. Law4.111 [Colson, LCL]).
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example, Herod’s marriage to Mariamme the Hasmonean is represented &s a bi
placate the skeptics among his Jewish subjects. Suspicion of Herod’s claenthmhe
given his ldumeaen background, combined with the Jews’ loyalty to the Hasmonean
dynasty that the Herodians replaced, led Herod'’s subjects to resent their new king
Consequently, Herod married Mariamme, the daughter of Hyrcanus, to attacH tomsel
the Hasmonean line and thereby present himself as a continuation of a proud tradition
rather than a new interloper (JoseplArgt. 20.248;War 1.240-241). Josephus reveals
that Herod achieved his goal, reporting that he *...returned to Jerusalem, where his
success won him all men’s hearts. Even those who had hitherto stood aloof were now
reconciled by his marriage into the family of Hyrcanustdotoeev eic TepoodAvpa

TIAO LV AYATINTOS WV T TQ KATOROWHATL KAl YAQ OL YT TQooéX0oVTeS TAAAL TOTE
wKelwvTo dux TNV TEOG Yokavov envyapiav avte) (JosephusWar 1.240 [Thackeray,
LCL)).

Josephus records one more case of a wished-for alliance between an individual, or
more accurately a clan, and an entire nation. Around 331 B.C.E., Sanaballetespa Persia
sent to Samaria as a satrap by Darius, proposed that his daughter Nikaso masyegla
the brother of the high priest (Neh 13:38)This marriage had a particularly ambitious
goal:

Sanaballess...knowing that Jerusalem was a famous city and that

its kings had given much trouble to the Assyrians and the inhabitants

of Coele-Syria, gladly gave him [Manas§his daughter, called

Nikaso, in marriage, for he [Sanabalisf believed that this alliance

by marriage would be a pledge of his securing the goodwill of the
entire Jewish nation. (JosephAsit. 11.302-303 [Marcus, LCL])

% Josephus relates that Manasses was actually fighigné high priesthood” with his brother Jaddus.
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eldwe Aaumeav ovoav TV oAV TegoodAvua kat ToAAX Toic Acovplols katl

TOLG €V T1) KOIAT Zuolgt KATOKOVOLY TOUG €V avTr) PACIAELS TTIOAY AT

TIAEAOXOVTAC AOUEVWS TLVKLOEV TNV avTOL Buyatéoa Nikaow KaAovuévny

otduevog TNV émryapiav Ounov avt yevroeoOat TEoOg TNV Ao TOL TWV

Tovdalwv £€Bvoug TtarvTog edvoLy.

Although the marriage of Nikaso and Manasses took place, the alliance did not achieve
its larger goal. It was unsuccessful because Sanaballetes did not uiidzst dime

marriage of a gentile woman into the family of the Jewish high priest wagkehder ill

will towards the woman and her people, instead of “securing the goodwill of the enti
Jewish nation® The fact that the alliance was doomed from the beginning is not as
important as the fact that the architect of this marriage believed thdlidheecould

achieve its lofty goal, in this particular case the conciliation of an greople, the Jews.
While this alliance may be at the extreme end of the spectrum, the proposedjenairi
these two non-Herodian aristocrats is important to this study becausstitiks the
concept of the alliance system at its most exaggerated.

The centrality of alliances and the secondary importance of marriagaeaed
by a series of marriages with comparatively more modest alliancekeat Sthe
backdrop of these marriages in the 160’s B.C.E. is the ongoing rivalry between the
Ptolemy and Seleucid rulers over control of certain territories, including-Bglestine.
In this particular case, the Egyptian king Ptolemy Philometor weighs whitte two
rivals to the Seleucid throne to back, wondering whether his support of Alexander Bala
or Demetrius Il is more likely lead to his control of Syria-PalestinBtolemy initially

backs Alexander and formalizes his support by giving his daughter to Alexartdsr as

bride (Josephu#nt.13.80-82; 1 Macc 10:51-58). Due to Alexander’s failure to govern

31 Antiquities11.306-312 details the public’s reaction to theninge of Manasses and Nikaso.
% The same events are described in 1 Macc 10:1-14:15
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effectively and a suspected assassination plot, Ptolemy breaks his ahanetrieves
his daughter (Josephusnt. 13.106-110, 116; 1 Macc11:8-12). Ptolemy then pins his
hope on Alexander’s rival, Demetrius. He formalizes his change of loyatytfie
alliance) by giving Demetrius his daughter in marriage (Josepimisl 3.109-111; 1
Macc 11:10-12). As if to underscore his change of heart, Ptolemy also goes to war
against his former son-in-law, Alexander (JosepAns$,13.115-119; 1 Macc 11:15).

The language that Josephus uses to describe Ptolemy’s role in his daughter’s
marriages illustrates that the alliances were central and theagesrisecondary.
Josephus writes:

Ptolemy...dissolved the connexion with him [Alexander]; and having
taken his daughter from him, he promptly sent to Demetrius, proposing

a friendly alliance, and promising to give him his daughter to wife, and

to restore to him his father’s throne. Thereupon Demetrius, being pleased
with the offer made through his envoys, accepted the alliance and marriage...
Meanwhile Alexander, who had set out from Cilicia for Syria with a large
Army and a great supply of arms, burned and plundered the territory of
the Antiocheans, whereupon Ptolemy marched against him with his
son-in-law Demetrius—for he had already given him his daughter in
marriage—and they defeated Alexander and put him to flight.
(JosephusAnt.13.110, 116 [Marcus, LCL])

amoomaoag yaQ v vyatéoa mépmel Eog Anurtolov evug mept
ovppaxlag kat pAiag ovvtiOéuevog v te Buyatépa dwoey avTQ
UTILOXVOULEVOS YUVATKA KAL KATAOTHOELY AVTOV €15 TIV TATOWAV AQXNV O O¢
Anunrtotog 1o0eic Tolg mMemMEEeTPevUEVOLS DEXETAL TV OVHHAX AV KAl TOV
Yapov.. Tov 8" AAeEAVOQOL CLV 0TEATEVUATL TTOAAQ KAl LEYAAT) TAQAOKELT)
oounoavtog €k s Kilikiag eig v Zvplav kat v Avtioxéwv ynv
gumeEroavtog kat duxpmdoavtog IItoAepatlog €’ aUTOV €£€0TQATEVOEV HETX
oL Yaupov Anunteiov 1dn yaQ avt@ mEog YAHOoV £dedwkel TV Buyatéoa
Kal vikioavteg eic uynv étoéPavto tov AAEEavdQOV.

Josephus twice emphasizes the acceptance of the alliance between Bimlemy
Demetrius before he notes the impending marriage. For example, Ptolemyownrote

Demetrius “proposing a friendly alliancand promising to give him his daughter to
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wife” (JosephusAnt.13.110 [Marcus, LCL]; emphasis mine). We also see the same
emphasis in Josephus’ presentation of Demetrius’ acceptance of Ptoldragtseal
“Demetrius, being pleased with the offer...accepted the alliandenarriage” ¢nv
ovppaxiav kal tov yapov) (Josephusint. 13.110 [Marcus, LCL]; emphasis mine).
One notes that both of these references to the marriages are inextridadalytdithe
alliances the unions seek to confirm.

More clues suggesting the centrality of the alliances and the rol@anaage
could play in ratifying those agreements are found in Josephus’ failure to offer an
insight into Ptolemy’s daughter’s feelings about the rapid interchanging &rhiy’s
rivals and her spousé¥.indeed, Josephus does not even bother to relay Ptolemy’s
daughter’'s name, although he clearly knows it since she is named earlier iftihgswr
(Josephusint. 13.82). Both of these factors, in turn, suggest that the daughter herself is
not critical to the events that transpire. On the contrary, Ptolemy’s pladitidations for
control of Syria-Palestine drive the narrative. His daughter is only imponsrhuch as
she can be used to help further her father's ag&hda.

Ptolemy takes the usage of marriage for alliance to its logical extr&ime only
hint of Josephus’ appraisal of Ptolemy’s single-minded ambition for power coones fr
his description of the king’s reaction to news of Alexander’s death. Josephus describes

Ptolemy’s “callous reaction” to the report of his ex-son-in-law’s deattitendight of his

33 0On the other hand, the absence of the woman’peetige, which is common in descriptions of allianc
marriages may also relate to the nature of thecesuhemselves—i.e., they were written by men and f
men.

34 Cleopatra, the daughter of Ptolemy Philometorpkhoot be dismissed entirely. Even though hdrefat
used her as a pawn in her first two marriages; &te became a significant player in Mediterranean
politics (Hanson, “Economics1'3). After her second husband Demetrius was cagtior war,she
proposed marriage to her husband’s brother, AntisdH| (Josephusint. 13.221-222). Later she wielded
enormous influence helping to decide which oneeasfdons would rule. Three of them would eventually
get the opportunity (Hanson, “Economics,” 13).
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severed head, namely that it was one of the “most pleasant things to hear and see”
(Josephusint.13.118-199 [Marcus, LCL]). Because Josephus does not comment
directly on Ptolemy’s use of marriage to advance his political agendajwetdse sure

if Ptolemy’s actions were abnormal or otherwise controversial. Howevertivesran

gentile Hellenistic and Roman works suggest that this particular typeribdima

interference was not unique to Ptolerbygest24.1.32.19-20; 43.30.1.8J5.17.5,

10)® Moreover, Josephus himself describes at least one other similar incident where a
father uses his daughter as a pawn in this openly calculated way; thiscénglle

involves a member of the Herodian family.

According to Josephus, the Cappadocian king Archelaus threatened to remove his
daughter from a happy marriage with Herod’s son, Alexander (José&phu$,508-510;
Ant.16.263-264)° The background to the threat is a series of intra-Herodian family
conflicts that only tangentially relate to Archelaus. Indeed, the intidgrecipitated by
Herod'’s suspicions that his son Alexander is plotting an assassination atj@mpt aim
(Josephusint.16.249, 253). Alexander refuses to deny the charges and instead seeks to
demonstrate the danger of rumors (Josephuts,16.254-256). Fearing for the safety of
his daughter and Alexander (and likely more importantly, his alliance with Herod),
Archelaus involves himself in the palace intrigue (Josephnis16.261;War 1.499). In
a bid to reconcile Alexander with his father, Archelaus feigns anger sdmim-law and

threatens to take his daughter back to Cappadocia with him (JosAphls$.263-264;

% Indirect evidence in the form of changes preseimedrious Hellenistic and later Roman legal codes
both forbidding and limiting this type of maritaiterference in favor of protecting marriages frdm t
ephemeral decisions of calculating fathers sugdkatswvhile viewed negatively, this type of marital
interference persisted as a problem over many dest(l'reggiariRoman Marriage460, 465).

% The use of women as pawns in power struggles leetwarious men is commonplace throughout
Josephus’ histories. Indeed, both Jews and geripipear to have thought it acceptable to use wamen
this way. Most of the cases described by Joseptawgever, are less blatant than those of Ptolerdy an
Archelaus.
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War 1.500-501). Herod, moved by Archelaus’ perceived loyalty to him and overcome
with emotion, begs Archelaus to leave the marriage intdat {.509-512).

The language of the description of this incident in Joseplava'sh War
demonstrates the centrality of the alliance over all other concerns. doplex even
though Alexander was “deeply attached to his wife,” there is no sense that theebappi
of the marriage should figure into any discussion of the union’s future (Jos¥yéus,
1.509 [Thackeray, LCL]). On the contrary, Archelaus’ only concern is his alliatice wi
Herod. Indeed, Archelaus confesses that he gave his daughter to Alexander “out of
regard for your [Herod’s] exalted rank” (Josepht¥sr 1.501 [Thackeray, LCL]).
Moreover, even though Archelaus threatenshleatould divorce his daughter from
Alexander, he is not actually willing to forgo his alliance with Herod. Quitepipesite;
Archelaus asks Herod to remarry his daughter off to any other Herodian jotinee (
than Alexander) since “his dearest desire was to maintain the mareisgéhich linked
him to Herod” (Josephulyar 1.508-509 [Thackeray, LCL)).

This case is interesting because the background to the threat is wholateohtel
the “threatened” marriage and only tangentially connected to Archelaus.dinstea
Archelaus uses an apparently known social convention, that of removing a daughter from
a marriage, to repair relationships within the Herodian family. Threatthidse made
by Archelaus—and actually carried out in Ptolemy’s case—must have beenltsimew
common, since Herod evidently took Archelaus’ threat very seriously. In faci He

considered Archelaus’ threat to be so grave that, when Archelaus relenteldard al
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the marriage to remain intact, Herod sent him away with seventy talegatdpfimong
other spoils (Josephud/ar 1.511-512)"

The importance of family alliances to royal marriages is bestriiiest by the
fact that marriages not based on alliance are almost entirely unknown draong t
Herodians. Josephus presents only two examples of individuals who regularly buck the
alliance system: Herod and his brother Pheroras. Other family memibersecthe
brothers for their choices. Josephus records that “...she [Glaphyra] was cgnstantl
taunting with their low birth Herod’s sister and his wives, all of whom had been chosen
for their beauty and not for their family” (JosephWar 1.431-432, 475-478 [Thackeray,
LCL]). Josephus himself condemns Herod’s matrimonial choices elsewhere when he
states, “...his ill-fated career originated with a woman to whom he was passjonat
attached...[l]t was she [Mariamme] who brought into his house the discord” (Josephus,
War 1.431-432 [Thackeray, LCL]).

Pheroras is likewise criticized for his marriage choices. The particiiéarse
leveled against him is that he had undue affection for his wife and considered his
relationship with her to be more important than cultivating relationships antiésyal
with his blood relatives. In turning down a royal marriage to his niece, Herodjbteau
in favor of marriage to a slave-girl, Pheroras is widely condemned for losngifie
even more than his own life (Josephar 1.483-484, 572, 578). Josephus reveals that
Pheroras’ preference for his wife over his blood relations—that is to feayiah over

alliance and family—was thought incomprehensible by his contemporariesy theie

37 This incident also reveals the importance of #fiisnce to both parties, that is, Herod and Arahsl
First, Archelaus has so much confidence in thengtreof his alliance with Herod that he is not afr®
threaten to end it to achieve his ends even thbiegh not interest in ending his relationship wilgrod.
Second, the fact that the ever-paranoid Herod wathd his suspicions of his son Alexander and we&m
him again as a child in good standing also higl$ighe importance of this alliance to the Jewistgki
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would have been shared by many in antiquity and among royal families in particula
For example, in defense of a charge of disloyalty against his brother HerookaBhveas
able to successfully ward off punishment by claiming himself to be suffeatigfrom
“mental derangement and madness, which he attributed to his passion for his wife”
(Josephuswar 1.506-507 [Thackeray, LCL]).

Because alliances were so effective, it is not surprising that they were a
important factor in arranging marriages. Indeed, the evidence shows teagéeties,
royals, and commoners contracted marriages within the context of anealligstem
throughout antiquity. Jewish texts starting with the Bible show awarenessaiatga
was a tool for formalizing alliances. Solomon may have married so mamgnfevemen
to secure his throne, and David’s many unions with wives and concubines may have
served a similar purpose (1 Kgs 1:3; 2 Sam ¥:3)ehemiah also alludes to marriage
alliances (Neh 6:17-19, 13:28).Marriage alliances were practiced over an extended
period of time and were not restricted to a particular geographic aiedlastrated by
examples of alliance marriages reported by Philo of Alexandria as wslhasters

based in Rome (PhilEmbassy’1-73; CiceroQuintilian 2.6.2)**

5.3 Kinship and Marriage

If Josephus had had at his disposal the tools of modern social science, he might
not have stopped at describing the Herodian marriages as the means to achieve. alliance

Noticing that the alliance system was not limited to the royal family@n dews but, in

38 Harlow, Growing Up,59.

%9 Hanson, “Genealogy and Descent,” 81.

“° Harlow, Growing Up,58, 92-103, esp., 93 and Satlalewish Marriage137-141.
“1 Harlow, Growing Up,58, 92-103, esp., 93.
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fact, played a role in arranging marriages across the Mediterranegrhuossight have
classified the motivation for marriage instead by the larger social &mwerk in

arranging unions, namely, kinsHip.Kinship is“a pattern of social norms regulating

those relationships that are directly based on the facts of birth and the bietfi cycl

although it can be supplemented with fictive kinships, as we will see is the idlase w

Jews in antiquity® Scholars identify traditional societies, such as the ones of the ancient
Mediterranean, as having a particularly strong interest in kiféhfincieties organized

by kinship, a social phenomenon that is not based on a legal framework, focus on loyalty
to the family or kin group and obedience to family leaders as the most importzgval
Indeed, the pervasive influence of the complementary codes of honor and shame promote
fidelity to one’s extended family in these kinship-based soci&ties.

Moreover, since a person’s status derives from his or her family in cultures
defined by kinship, the concept of the individual independent of a kin unit is almost
unknown in these traditional cultur&s.Indeed, it is difficult to separate the individual
from his or her larger family unit, as Josephus’ account of the attemptedressasof
Herod shows (Josephusint. 15.280-291). In this account, the attempted assassins were
not the only ones punished for their failed plot. On the contrary, Herod also punished

their families, since it would be unthinkable to separate the actions of thefadtar

*2Hanson, “Genealogy and Descent,” 76 and PilchMaliha, Biblical Social Values70. Pilch and
Malina prefer the term “belongingness” as opposetkinship” to describe the preeminent value of
Mediterranean society. They describe the overagcbdncept as belongingness and point to kinship as
one of the subcategories within the larger rubfitbelongingness.” The terms and their organizatd
them may differ, but Hanson, Pilch, and Malina@early describing the same phenomenon (Malina,
Windows on the World of Jesus,

3 Hanson, “Genealogy and Descent,” 75.

*4|bid., 75 and “Kinship,” 184-185 and 188.

“5 Harlow, Growing Up 92.

“6 Halvor Moxnes, “Honor and ShamBTB 23 (1993): 168; Pilch and MalinBjblical Social Values70;
and Satlow,Jewish Marriage 102-104.

*"Moxnes, “Honor and Shame,” 168 and 172.
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their clans (Josephuant. 15.290)* Similarly, individuals were not rewarded for their
assistance or loyalty; instead their entire family or clan would be mexetf® For

example, Julius Caesar rewarded Jews worldwide for the loyalty oflagsog of Jews
from the land of Israedince the Jewish people as a whole were often considered as one
family (JosephusAnt. 14.202-210).

The concept of kinship directly figures into discussions of ancient marriage, since
individuals beholden to the goals of kinship-based societies do not marry as individuals
but rather as family membet3.We see that marriage took place on a family-to-family
level in Josephus’ discussion of Herod’s marriage to Mariamme. Josephus does not write
that Herod married Mariamme. Rather he states that Herod made a meonaget
with her family(tnv oo Yoxavov émvyauiav avte) (JosephusWar 1.241; emphasis
mine). In fact, Josephus mentions Mariamme’s hame as an afterthought when he
describes the formation of the alliance and even then, her identity is limitiee t
importance accorded to her based on her family ties. He writes:

Herod returned to Jerusalem, where his success won him all men’s

hearts. Even those who had hitherto stood aloof were not reconciled

by his marriage into the family of Hyrcanuslis first wife was a

Jewess of some standing, named Doris, by whom he had a son,

Antipater; but now he married Mariamme, daughter of Alexander,

the son of Aristobolus, and grand-daughter of Hyrcanus, and

thus became kinsman of the king. (JosepWax,1.240-241

[Thackeray, LCL]; emphasis mine)

vréoteeev eig TepooOAVHA OV AYATINTOS WV €T TQ) KATOQOWHATL

KQl YXQ Ol Ut TQOOEéX0VTES TAAML TOTE (KEWVTO DX TNV TIEOS Y oKAVOV

ETuyapiav avt@ mEOTEQOV HEV YAQ NJKTO YUVALKX TWV ETILXWQOIWV OVK XOT|HOV
Awolg €éxaAelto €€ N¢ éyévvnoev Avtimatoov

“8 Hanson, “Genealogy and Descent,” 81-82 and PilchMalina,Biblical Social Values70-71.
49 [

Ibid., 70-71.
**Hanson, “Genealogy and Descent,” 31.
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ToTE d¢ yNuag v AAeEavdgov tov AglotoovAov Ouyatéoa Ovyatodny d&
Yokavod Maptaunyv oikelog 1@ PactAet yivetat.

By marrying in this way, clans had the ability to extend kinship ties to &soli clans
with whom it would be beneficial to have a connection.

Although kinship and the betterment of the family unit rather than sentiment
drove marriages among the elite, over time spouses might develop affection for one
another’? For example, although Philo thought that Jewish law required infertile couples
to divorce, he recognized that for many couples this would be difficult to carmy out i
practice due to emotional bonds that had developed (Bl Law$.35)> Herod,
though an extreme case given that he was an abusive husband, nonetheless provides
another example of the role that feelings may have played in nurturing msuridgeod
was so taken with his wife Mariamme that, unable to bear the thought that she might
outlive him and go on to marry another, he planned to have her killed if he should
predecease her (Josephiist. 15.65-67). Similarly, Pheroras’ love for his slave-wife
inhibited him from making marital decisions that would have increased his faralyd
his own) worth in the kinship system (JosepMiay 1.483-484, 506-507, 572, 578).

Philo’s comments, Herod's infatuation with Mariamme, and Pheroras’ affection
for his slave-wife notwithstanding, the absence of affection did not hinder a marriage nor
did it serve to mark a union as unsuccessful. The development of affection may actually
have been seen as a liability, since marriage was a tool for furtherifegriigs
interests and not for the development of an individual’s personal goals. Indeed, since

marriages could be terminated at any time without regard for the feeliige spouses,

*1 Harlow, Growing Up,92.
*2 pilch and MalinaBiblical Social Values]156 and HarlowGrowing Up,58-59.
3 bid., 92-93. The later rabbis also sanction infertifis/a reason to seek divoroe. (Ned11:12).
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spousal affection may have been considered a hindrance to a necessary divohee. Ont
other hand, personal happiness could develop from a profitable union. The happy
marriages of Ptolemy’s daughter to Alexander as well as the union of Baa@d’
Alexander with Archelaus’ daughter reflect just such circumstadosgphusint.

13.80-82, 106-119; 16.263-26Aar 1.508-510).

The fact that affection was subordinate to kinship as a factor in making marital
decisions helps us understand why a woman’s connection to her natal family was
stronger than any bond created with her spélislasephus’ descriptions of marriage
disagree with the standard view of the effect of marriage on a woman'’s statety na
that marriage transferred the authority over a woman from her fatherhosteand® At
least among the elite about whom he wrote, the natal family’s influence ovegw
endured post-marriagé. For example, the marriages described above of Ptolemy’s
daughter’'s marriage to Alexander Balas and Archelaus of Cappadocia’s daaghte
Alexander suggests that, as long as the father was alive, the relationshijughtede
her husband continued only with the goodwill of her father (JosejVarsl.499-512;
Ant.16.249-264).

Similarly, Salome’s interference in her daughter’s marriage tstébolus,
another of Herod’s sons from his marriage to Mariamme the Hasmonean, dem®nstrate
the strength of biological ties over matrimonial ones. Indeed, Salome demanu= that

daughter refrain from showing “any wifely affection” to Aristobolus and réef@orything

>4 Satlow,Jewish Marriagexxi.

*> Hanson, “Economics,” 11 and. Ket.4.4. One might even include biblical examples héfer example,
Exod 20:17 mentions a wife in the context of #rig of a man’s possessions.

* The Mishnah implicitly confirms that the idea attier-to-husband transfer is at the heart of its
understanding of a woman'’s statu&etuboth4.5 expresses this idea explicitly: “She continteelse under
the control of the father until she enters intochatrol of her husband at marriage” (Danbifetuboth4.2
likewise states: “After her father has given hemarriage he has no claim on her” (Danby).

Hanson, “Marriage and Divorce,” 147; Satlalewish Marriagey/8, 172; and Hanson, “Kinship,” 189.
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which he might say to her privately”; both demands were fulfilled by Satodaighter,
according to Josephus (JoseptArst. 16.201-202 [Marcus and Wikgren, LCL]).Given

the above examples, one could say that marriage created a bond between thbpatriar

the spouses’ families, or the persons temporarily filling these roles, asdppabe

view of marriage as a union of husband and wife. Marriage did not serve to subsume a
woman’s identity into that of her husband, nor did it appear to result in the severing of
bonds between a woman and her biological family. On the contrary, the blood ties
connecting daughter and father (and her other blood relations) appear to have been much
stronger than those developed between husband and wife—a reality also confirmed by
the Roman sources reviewed belSw.

The concept of kinship also helps explain the high rate of remarriage among the
upper class. For example, both the archives from Elephantine and the documents from
the Judean Desert hint at a high incidence of remarriage after firshgegsrended by
either divorce or deatli. Moreover, at least 29 percent of Herodians married more than
once®® Given the low average age of mortality in antiquity, combined with the selective
nature of Josephus’ histories, the effective rate of remarriage was undouhtetly
higher than the statistics gleaned from Josephus’ writings suggest. Sakrerac8, and
Glaphyra, for example, married three times, and Herod married no fewerrnhands.

It is certain that the propensity of influential men to marry off theiggars so

frequently is an outgrowth of the kinship system. Women of marriageable age were

" Both Salome’s daughter, Berenice II, and her hnglfristobolus belong to the same family. Theyaver
first cousins. Nonetheless, Berenice II's loyatiyner mother was stronger than the ties connetiéngo

her more distant family members, such as her cdussband.

%8 Satlow,Jewish Marriagexxi and GrubbsWoman in the Law21.

% Satlow,Jewish Marriage 182-183.

0 Hanson, “Marriage and Divorce,” 144-146
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assets which their families sought to maxinfizeds a result, women of the elite class
were frequently recycled from one marriage to another when politicabdesasons
warranted such action (Josephv&ar2.114-116Ant. 17.349-353). Indeed, although
Josephus criticizes Glaphyra, the daughter of the Cappadocian king, for resivexce
number of marriages (two of her marriages were to Herodian princes), it weeldéan
unreasonable to expect a woman with her family connections to remain a divorcée or
widow long (Josephu&Var 1.475-478Ant. 17.349-353).

The marital history of Herod’s sister Salome also evidences the desyrabilit
women from elite families as marriage partners. Salome was a highly sdtegtiride
despite her supposed involvement in a number of palace intrigues. Indeed, both foreign
rulers and local elites lobbied for her hand in marriage (Joseyary,.441, 566Ant.
15.254-255; 16.275; 17.9-10). Salome’s attractiveness as a bride did not relate to her
own qualities but to the accomplishments of her brother, the family’s patffarsh.
skilled statesman, his reputation made him a very desirable person with whom actcontr
an alliance. It is therefore not surprising that many suitors consideradtbisas
desirable marriage partner. By marrying a close relative of Herodyaoned for oneself
the talents and energies of the patriarch of the most influential Judean family.

Similarly, it is likely that Berenice’s three marriages were médgdy dynastic
concerng® Indeed, all of her marriages increased the family’s power and prestige.
Initially, Berenice’s father, Agrippa |, arranged for her to marry ¢eealthy and well-
connected businessman, Marcus Julius Alexander, the son of Alexander the alabarch of

Alexandria (Josephu&\nt.19.276). Her first marriage was probably motivated by the

®1 Hanson, “Genealogy and Descent,” 83.
%2 Harlow, Growing Up, 93.
% llan, Integrating Womerg5.
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Herodian family’s relationship to Claudius. Marcus’ father, Alexander,ngady

released from prison by Claudius prior to his marriage to Berenice. Claudids fre
Alexander since he had a debt of gratitude to the alabarch for his role as thengigardia
his mother, Antonia (Josephumt.19.276). As beneficiaries of Claudius’ generosity,

the Herodians may have sought to pacify him by marrying into the family ahamm

favor with the emperor. In doing so, they helped solidify their relationship to their
patron. The fact that Marcus Julius Alexander was a successful businessman could not
have hurt either. Berenice’s marriage to Marcus did not last long. He dieq stiientl

their marriage. Berenice’s father wasted no time and quickly remangegidlow to his
brother, Herod of Chalis in 43 or 44 C.E. (JosephAun$,19.276-277). This marriage too
may have been a means to solidify the family’s hold on the territory of Chalis, sinc
notice of Claudius’ gifting the territory to Herod, who was either divorcedwadawer,
immediately precedes the announcement of the couple’s marriage (Jogephl®.276-
277)%* Later, in 48 C.E., Berenice married a foreign ruler, King Polemo of Cilia
(Josephusint. 20.139-147). Although Josephus contends that her third marriage was
arranged to quell rumors of Berenice’s illicit relationship with her brotlggippa I, a
connection to the ruler of Cilia would nevertheless have been desirable to the Herodians

regardless (Josephusnt. 20.145-146).

5.4 Marriage Protocol

While the alliance system and kinship concerns clearly figured into the

Herodians’ choice of marriage partners, it is less certain that the Hesodtae

5 bid., 143-144.
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following Jewish practice in negotiating their marriages. There is, dftéttie in

biblical law that specifies proper marriage protocol. Incidental infooman biblical
narratives, however, hints at marriage procedures that were in placeas yarints

during the biblical era. For examplearratives such as Gen 24:22, 28-30, 34-61; 28:1;
31:14-16; 34:8-12; 38:6; Exod 2:22; 22:15; Jud 1:12-15; 14:1-10 and | Kgs 9:16, suggest
that fathers generally negotiated marriage proposals for their desightehe event of a
father’s prior death, a brother, mother, or other family member might fulfiliclleeof

the chief negotiator (Gen 21:21; 24:33-58). Other biblical texts suggest thabone gr
family paid a marriage feei») to the bride’s clan (Gen 30:20; 31:14-16; 1 Kgs 9:16)

and that prospective brides and grooms were often joined by a binding betrothal
agreement prior to their marriages (Gen 24:67; 29:15-21; Deut 20:7; 22:23; 28:30; 1 Sam
18:17-19; 2 Sam 3:14¥.

The papyri collections from ancient Jewish communities confirm that some of
these marriage customs described in the Bible were not just ideals bubwedespread
practice among Jews. For example, the Elephantine papyri from the sixthyd&i@.E.
corroborate that fathers were generally responsible for arrarigrtgrims of marriage
and that the groom’s family paid the bride’s clan a marriage fee. Mibtalfigdher
negotiated the marriage terms for her third union even though she was no longer young
(P. Cowley 15). All the marriage contracts from Elephantine also show egidénc
payments from the groom’s family (P. Cowley 15; P. Kraeling 5). The JudeantDes
papyri from the second century C.E. also evidence the role of the familygaina
negotiating marriage terms and confirming payments to the bride’s fampgrt of

normative marriage protocol (P. XHev/Se 69; P. Yadin 10, 19).

% The term “mohar” only occurs three time in the Hab Bible (Gen 34:12; Exod 22:16; 1 Sam 18:25).
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Similarly, Philo’s remark that the sexual assault of a beteivoman constitutes
adultery suggests that Alexandrians Jews practiced the bipladled binding form of
betrothal (Philo, Spec. Laws 3.70). He also confirms the centadlityale prerogative in
arranging marriages. For example Special Laws3.67, Philo describes typical marriage
procedure, characterized by the strong role of family mendfdfse potential bride and
groom in agreement with biblical models:

But if you have, heart and soul, centred your affections on the girl,

go to her parents, if they are alive, or, if not, to her brothers or

guardians or others who have charge of her, lay bare before them

the state of your affections, as a free man should, ask her hand in
marriage and plead that you may not be thought unworthy of her.

(Philo, Special Laws$.67 [Colson, LCL])

QAL glmep apa L T1) Yoyr) némoviog mpog TV mado olketov, (Ot

TPOG TOUG YOVELG AVTNG, €0tV LVTEG TVYXAVMOLY, EL OE UT), TPOG TOVG
ASEAPOVG 1) EMTPOTOVG 1) AAAOVG KVPLOVG, KOl ATOYVUVWGAS TO GENVTOV
n&Bog, we xpT) TOV EAeVBEPOV, alTEL TPOG YANOV KOl TOPAKAAEL 1)
avaélog vousonvar.

The later Mishnah also affirms aspects of biblical marriage pesctiEor
example, the Mishnah assumes that the father of the bride is the agent chdrged wit
negotiating the terms of her marriage with the family of her husbahd-{o:.Ket 1.2-5,
5.1, 4.2; 6.5): “The father has authority over his daughter regarding her betrothalrwhethe
effected by money or by a document or by sexual connectionzih 12 1022 *Xo1 2X:7
TR°221 Juwa Ao31) (Ket.4:4 [Danby]). If the bride-to-be’s father passed away prior to her
marriage, the young woman did not become a free agent. Instead, as some biblical
narratives suggest, another prominent member of her family would assume the role of

chief negotiator, generally the bride’s brothers or motmeKeét. 6.6).
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The Mishnah also mandates a marriage fee. For example, a well known rabbinic
teaching defining proper marriage procedure indicates that the rablghthloat the
payment of a fee to the bride’s family wa@es rigeurin their time too:“By three means is
the woman acquired and by two means she acquires her fre&tmms acquired by
moneyor by writ or by intercourse’n&>21 "nwa 7052 n°1p1 ) (M. Kid. 1.1 [Danby];
emphasis mine¥ Elsewhere the rabbis underscore the essentiality of the marriage
payment by setting minimum amounts that could fulfill the obligationKid.1.2-3; 5.1;
6.5). Lastly, the Mishnah agrees with the written Torah that betrothal wageaiis
proper marriage protocam( Kid.3.7-8; 4.9; 7.7).

However much the Herodians’ marriage negotiations were foomisecteating
alliances, they generally did not deviate from the portrait ofiage found in the Torah.
This does not necessarily mean that the Herodians were follohangh laws in
contracting their marriages. Most Roman-era Jewish andlgentrriage practices
would have been quite similar (see section 5.10). For example, andacce with the
normative situation in Second Temple times and across antiquity disiracting
marriage, Josephus’ histories generally present male merobéne marrying couple’s
families arranging marriage terms (Tob 7:1-16s. Asen20:8-10;Spec. Laws.67)%’
Thus, in his theoretical discussion of marriage, Josephus informeddsrs that the

proper protocol for marriage is “to sue frdamm who is authorized to give her away”

85 %21 Inwa qE22 M°3p1 @977 *NwA R RNK TP 2°77 WIwa nap1 Axe R An alternate translation of
Kiddushinl.1 is, “She is acquired by money, waitd intercourse” fn. Kid.1.1; emphasis mine).

®” satlow,Jewish Marriage111, 120, 122. This does not necessarily inditeethe Herodians were
attempting to behave in compliance with biblicatme since marriage negotiations by males would have
been standard in antiquity. This same observatpplies for most of the general protocols for naayei
described below as well.
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(JosephusAg. Ap.2.198-199 [Thackeray, LCL]; emphasis mifi€).And there are, in
fact, numerous examples of just such engagements in Josephus’ histories.

While the most common pattern was for the father of the bride to negotiate terms
with a male member of the groom’s family, there are a number of referemother
family members arranging marriages for women in their familiesoine cases, grooms
negotiated with their future father-in-law directly (Joseplund, 20.139, 354; Tob 7:1-
15; Jos. Asen20:8-10; PhiloSpecial Laws8.67)’° In other cases, brothers, uncles, and
other more distant male relatives arranged marriages for their femafe kor example,
Philo notes that in the event that a girl’'s father is deceased, “brotherardiajns or
others who have charge of her [the fatherless g0 adeAdois 1y émitpdmovg 1)
aAAoug kupiovg) could arrange her marriages (Phpecial Laws8.67 [Colson, LCL]).

In conformity with Philo’s remark, brothers and uncles frequently negdtimarriage
proposals for young Herodian princes and princesses (Jos®paiubs557;Ant. 17.13-
22;18:130-142; 19.354). Herod, in particular, seems to have fancied himself a
matchmakef? Not only did he arrange marriages for his own children and

grandchildren, but he also intervened in the marital arrangements of his arster

% Language confirms the emphasis on the expectedfahales in negotiating and initiating marriages.
Indeed, Josephus repeatedly uses terms that iadfoatctive male role in marriages, such as “tepdi
away” and “taking a wife” (Masori,ife, 8).

% JosephusWar1.483-484, 486-487, 501, 508-510, 557, 561-268;12.186-191; 13.80-83, 109-116;
15.253, 319-323; 16.97-98, 194-205, 220-228; 171.913-22, 322; 18.130-142; 19.354; 20.139-147.

0 satlow,Jewish Marriage.111-116. Also, seb. Kid.30a; 45a; 59a; 71b.

" satlow,Jewish Marriage120.

"2 Josephus credits Herod with having arranged thewiimg unions: Salome and Costobarus, Antipater ||
and Mariamme lll, Antipater III's son and Pheromeughter, Cypros Il and Antipater IV, Salampsid an
Phaselus Il, Aristobulus | and Berenice |, Alexandl@nd Glaphyra, Pheroras and Alexander I's daeigh
Salome | and Alexas, and Salome I's daughter aeda¥'s son (Josephidjar 1.483-4, 486-7, 557, 561-
566;Ant.15.253; 16.97-98, 220-228; 17.9-11, 13-22, 322108-11 and RichardsoHlerod, King of the
Jews 44).
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nieces, and even involved himself in the marriages of various members of his'in-law
families”®

Herod'’s involvement with the marriages of his adult sister Salome illustrete
control of marital arrangements. Salome heeded his wishes when it camen@rikedr
status, even when his desires were diametrically opposed to her own. After her second
marriage ended in divorce (incidentally, also a marriage that Herod arrasigedyanted
to marry Syllaeus, an Arab ruler (JosepiWsr 1.486-487Ant. 15.253; 16.220-228).

Herod objected to her proposed match with Syllaeus and “forced her to become the wife
of Alexas...for Herod had sworn that he would not be on good terms with Salome if she
did not accept marriage with Alexapgletar 1o AdeEa ovvorketv) (JosephusAnt.

17.9-11 [Marcus and Wikgren, LCL]). In another version of this same incident recorded
in War, Herod informed Salome that he would regard her as his “bitterest enemy if she
did not renounce this passion; and, in the end, he married her, against her will, to one of
his friends, named Alexas” (JosephWar 1.561-66 [Thackeray, LCL]).

Further evidence that negotiations for marriage were in the domain of senior men,
whether they were fathers of the proposed brides and grooms or not, comes from a
section ofWarwhere Josephus places side by side two stories of individuals displeased
with marital choices made by a family patriarch (Josephias,1.556-567). He first
relates how Herod’s son, Antipater, unhappy with a series of marriages trathbrshiad
arranged, asked Herod to reconsider the proposed matches. After some caotemplat
Herod altered the marital arrangements for his grandchildren—neither of waiem w

Antipater’s offspring—in accordance with Antipater’'s wishes (Josephias1.565).

3 Herod had ten wives, nine of them simultaneous#yce the use of the term ‘iaws’ families.”
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Herod’s willingness to agree to Antipater’s suggested changes is swisgen that
Antipater was not in favor with his father. In fact, Herod suspected Antipater of
participating in a plot that led Herod to sentence two of his sons (Antipater's half
brothers) to death unjustly for their supposed insurrectionist tendencies.

Immediately following this story of successful outside intervention in alarit
arrangements, Josephus relays the outcome of Salome’s request that Heradierecons
allowing her to marry Syllaeus. Josephus’ language, “...although she was Hestedl's s
and had recourse to the intercession of Empress Livia to plead with him,” suggests that
Salome was in a better position than Pheroras to negotiate this réguest LaAounv
£v OpoiloLg ATOTUXELY TAVTNV Yo 1) kKalTteQ ovoav AdeAPNV kat MOAAX dix Aoviag
¢ yuvawog Kaioagog) JosephusWar 1.566 [Thackeray, LCL]). Despite Salome’s
apparent advantages over Antipater, Herod did not agree to Salome’s request.

Josephus wants to make precisely this point about Salome’s inability to determine
her marital future versus Antipater’s ability to control maritalrageanents for others by
placing these stories back-to-back. Indeed, the language that Josephus uses to connect
these two stories underscores the disparity in the two figures’ authorigetonsarital
arrangements. Josephus writes: “How powerful was the effect of Antipatiedation
on this occasion may be gauged from Salome’s ill success in a similaksuit{(aOot
O &v tic 600V loxvoeV €V TOUTOLG KOAAKEVWV AVTITIATEOG €K TOU LAADUNV €V

opoloig anotvyetv tavtnv) (JosephusWar 1.566 [Thackeray, LCL]).
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A closer look at some of the unions that Herod proposed, however, helps clarify
the power and limitations of males to arrange marriages for their famifybers? One
sees that in arranging marriages for both minors and women, Herod’s authbatier
by law or social convention, appears to have been nearly absolute. This is nahgurpris
given the evidence that fathers had absolute authority over their minor children am Rom
Palestin€® Thus, if Herod called for a marriage to take place involving a minor or a
woman who was somehow even tangentially under his aegis, there were two regponses
his demand. In the majority of cases, the marriage took place in accordancenaiis He
wishes (Josephulyar 1.486-487, 557Ant. 13.253; 16.97-98, 226-228; 17.13-22, 322).
In the minority of cases, however, some of the players in the union came to Herod and
pleaded for him to alter his intended matches. Occasionally he relented anédnadif
demands to satisfy his petitioners’ wishes (Josephas,1.561-566). Nonetheless, the
fact that the marriages took place as Herod originally envisioned, if motabree to
alter engagements in accordance with his petitioners’ requests, undersead's H
authority to arrange marriages for women and minors (Josepand,.557, 561-566;
Ant.17.9-11).

Marriage in antiquity was a high stakes proposition. As we have discussed above,
marriage did not just involve two individuals but had material and political sigmtféca
for a whole cohort of extended family members. Given the far-ranging consegusnc

marital decisions, it is not surprising that, at least on a formal level, bothadews

" See Hanson’s comments on the “authority” to aream@rriages versus individual “liberty” (Hanson,
“Marriage and Divorce,” 147).

5 For example, when Herod wanted to execute twaso§éns for insubordination, even the emperor
refused to intervene since he felt that it waspmoper “to deprive the father of his authority ohés sons”
(JosephusWwar 1.536-537).
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gentiles deemed it unsuitable for these types of decisions to be made at #teodistr

women, children, or even junior mal@s.

5.5 Marriage Protocol: Women as Negotiators

Above we have described normative marriage protocol in Josephus’ writings.
Now it is time to turn to atypical expressions of this protocol. The most obvious example
of marriage protocol deviating from standard practice concerns the identity of the
marriage negotiator. Protocol inferred from biblical texts combindd swicial and
familial expectations of the kinship system called for marriages to begaed (at least
formally) through extended families. In particular, it was the duty of theymgr
couple’s fathers or family patriarchs to make these arrangem@nteccasion, however,
women subverted the usual pattern and arranged their own marriages—ya realit
confirmed by Josephus’ histories and attested to in number of the later rabbsastext
well (b. Kid.5b; 6b-7a).” For example, Herodias and Berenice each negotiated one of
their marriages and Salome attempted to arrange her own marriage cassiuly
divorced her second husband without any familial input (Josepntis,8.109-115;
20.145;War 1.486-487Ant. 15.259-260).

Clearly, Herodias’, Berenice’s, and Salome’s actions contravened social
convention; however, the question remains whether their active roles in deciding their
marital fates were also in violation of law, whether Jewish or otherwisendmespect, it

matters little if a father’s (or family patriarch’s) authority otlee marital decisions of his

% satlow,Jewish Marriage111-112, 114, 120 and Victor Hamilton, “MarriageT(@nd ANE),” ABD
4:559-569, esp. 562-563.

" Satlow,Jewish Marriage107 and Kraemer, “Typical and Atypical,” 24-25. HRinic sources also hint
that women were sometimes actively involved inrsbgetheir personal affairs. See Judith Hauptman,
Rereading the Rabbis: A Woman'’s Vo{Beulder: Westview Press, 1998), 72-74.
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daughters was merely a product of social and familial pressures if the eutasn
effectively to render the proposed bride without the choice to act otherwise. Nes®the
attempting to distinguish whether law or social convention sanctioned a medéegisa
authority over the marital status of women in their clan will help us understand the
relationship of the Herodian family’s behavior to Jewish custom and Roman conceptions
of proper marriage protocét. In order to determine the nature of the royal family’s
control over the marital decisions of the Herodian princesses, we need to take a close
look at the three cases of Herodian women making their own marital choices.

In Antiquities,Josephus tells the story of Herodias’ acceptance of Herod Antipas’
marriage proposal (Josephésit. 18.109-115). Herodias’ first marriage to Herod, the
son of Herod and Mariamme the daughter of Simon the high priest, took place in 1 or 2
C.E. (Josephu#nt.18.109)"° In 23 C.E., Herod Antipas, the son of Herod and
Malthace, visited the home of his half-brother, Herod and his wife Herodias. While
there, Herod Antipas fell in love with his half-brother’s wife, Herodias, and heéblyaz
broached to her the subject of marriage.” Herodias, whose father had died some sixtee
years earlier, promptly “accepted and pledged herself to make the tiansi®,” if he
agreed to divorce his current wife (Josepliug, 18.109-115 [Feldman, LCL]).

Although Herod Antipas’ act of proposing marriage to Herodias without first
going through a male member of her family might not have been the sociadyredef
way to propose, the “brazen” aspect of the proposal appears unrelated to the atypical

marriage protocol. Instead, Josephus is bothered by the fact that Herod Anpas wa

8 For the Roman evidence see Yarbrough, “Paul, ldgeriand Divorce,” 407.

"9 New Testament manuscripts exhibit some confusi@n the name of Herodias’ first husband. He is
named Philip in some of the manuscripts. Josemiuthe other hand, identifies him as Herod (Jossp
Ant.18.109).
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proposing marriage to his half-brother’s current wife, a relationship that rearsy J
considered in violation of the Torah’s laws of prohibited relationships (Lev 18:16, 20:21).
Moreover, the grave reaction of Herod Antipas’ wife to the news of her husband’s
agreement with Herodias suggests that women still had the legal authority tateegot
their own marriage®’ Indeed, upon uncovering the plot, Herod Antipas’ wife staged an
elaborate ruse to return to her father, Aretas king of Petra, and inform him of he
husband’s plan to marry Herodias. She had to get him to intervene precisely because a
marriage negotiated by a woman was legal, at least when the bridefsafatheo longer
living.

Berenice similarly arranged one of her marriages. Her father and brother
respectively arranged her first two marriaffess was related above, Berenice’s first
marriage was to Marcus Julius Alexander, the son of Alexander the alabarch of
Alexandria and her second marriage was to her uncle, Herod of Chalis (Jogeythus,
19.276-277). After her second husband’'s death and notably her father's death as well—
he died in 44 C.E.—Berenice negotiated her own third marriage. In 48 C.E., Berenice
married King Polemo of Cilia (Josephuésit.20.139-147). Josephus describes the
circumstances surrounding her third and final marriage as follows:

After the death of Herod, who had been her uncle and husband, Berenice

lived for a long time as a widow. But when a report gained currency that

she had an liaison with her brothgheinduced Polemo, king of Cilicia,

to be circumcised and take her in marriage... (Josepmis20.145-146
[Feldman, LCL]; emphasis mine).

8 |lan would place restrictions on the observattoat wvomen had the authority to arrange their own
marriages. llan argues that women only gain tijlet tio negotiate their own marriages after thaindes
and the family patriarch had died. According ti3 tiew, Salome was unable to negotiate marriagle wi
Syllaeus because Herod, the family’s patriarch, stélsalive. After Herod’s death, however, hiset
sister, Berenice, was able to arrange her mart@a§®lemo (llanJewish Womer80 and Kraemer,
“Typical and Atypical,” 144). Although llan’s argient accurately describes the Herodian princesses’
marriages, it does not hold for the princessedigs (see 8.2)

8 |lan, Integrating Womerg5.
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Bepevixkn d¢ peta v ‘Hpwdov teAevtiv 0¢ avtng avne kat Oetog éyeydvel
TIOADV XQOVOV ETixnoevoaca PriUng Emoxovong 0tL tadeAdpq ovveln melbet
[ToAépwva Kidikiag 8¢ 1v 00tog BactAeVg meQLteHOpeEVOV ayoary£éo0at meog
YAapov avTr)v oUTwe.

Nothing in Josephus’ description of this union suggests that it was legally problematic
any way. Unfortunately, because of the terseness of his description, Joseshstdoe
reveal if Berenice’s legal authority to arrange her own marriage wouldapgplied
universally or only came into effect upon her father's d&thihe social impropriety of
this marriage proposal is more easily understood. Indeed, Josephus’ negative kisw of t
union is confirmed by his description of its unravelfiglosephus recounts: “The
marriage did not, however, last long, for Berenice, out of licentiousness...deserted
Polemo” (Josephu#nt.20.147 [Feldman, LCL]); the charge of sexual impropriety is
commonly levied against women whose behavior subverts social conventions.

At times, Salome also took her marital fate into her own hands. In one case,
Salome’s brother Pheroras accused her of signing her own marriage tcodhdssphus
relates:

Even Salome herself did not escape calumny: she was accused

by her brother Pheroras of signing a contract to marry Syllaeus,
the procurator of Obadas, king of Arabia, and Herod'’s bitterest
enemy. However, though convicted of this and of everything

else of which she was accused by Pheroras, she was pardoned.
(Josephusiar 1.487 [Thackeray, LCL])

Nv &’ eAevOépa dlaPoAnc ovdE LaAwun kat yae avtng Pegwoag
adeAPOC KT YOQeL oLVOTKAGS TTEQL YAHOU TROS LuAAaiov Tov OPaida
oL AQAaPwV PaociAéwe émitoomtov 0 1) €x0potatoc Howdn

dteAeyxOetoa d¢ kal ToUTO Katl tavO’ doa PeQuag evekdAel
OVYYWWOKETAL.

8 bid., 80 and Kraemer, “Typical and Atypical,” 144.
8 Kraemer, “Typical and Atypical,” 144 and 153.
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Whether Salome actually signed a contract to marry the Arabian king trexhe

Pheroras invented the charge against his rival is unknown. Given Herod’s swiftrand ste
reaction to the charge, however, it is likely that Salome could have nedahatierms

of her marriage by herself. Indeed, her actions probably would not have beesnihgeat
had there not been any legal or political significance to her actions.

More information about the acceptability of Salome’s behavior in this incident
comes from the larger context in which the story is relayed (Josépang,485-511).

The theme of Josephus’ account is the numerous treasonable plots hatched against Herod
by members of his own family. Given the background of the passage describing

Salome’s marriage negotiation with Syllaeus, it is likely that Herod’s prollgh his

sister’s proposed marriage to Syllaeus—namely, why she was accused artlohanee
pardon—was simply that her husband-to-be was one of Herod’s chief rivals. Thus, the
fact that Salome attempted to negotiate her own marriage without her bratpat’smay

not have been the point of contention between the siblings.

Josephus’ account of the ending of this incident further indicates that women had
at least some control over their marital choices. In the version of theislipurt
Antiquities16, Herod was favorable to Syllaeus’ proposal of marriage (Josejufius,
16.220-228). Although palace gossip had already suggested to Herod that Salome had
been actively pursuing Syllaeus and had discussed the possibility of marriadeemyit
Herod nonetheless approached Salome with the terms of Syllaeus’ proposal and asked her
consent to proceed with the marriage (Josephnis16.225). Josephus writes, “When
Herod brought this proposal to his sister argliired whether she was ready for this

marriage Salome quickly agreedtqu d¢ Howdov tov Adyov avadégovtog kat
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TLVOAVOUEVOL TNG AdEADNG €L TEOG TOV YAOV £Toipwe €xet taxéws) (Josephusint.
16.225 [Marcus and Wikgren, LCL]; emphasis mine). Given the wording of Herod’s
guery to Salome, it is likely that Herod desired her consent in this case bgoawsas
recently widowed and he was not certain if she was ready for remarriage.q@amtbe

we do not know if it was standard practice to seek a woman’s consent; this islgspecia
so given that Salome’s proposed marriage to Syllaeus is the only union that Josephus
describes where he records the importance of establishing the woman’s tomsarri.
Indeed, even in his summary of the biblical story of Rebecca’s betrothahtoihsa
Antiquities,Josephus omits the detail of establishing Rebecca’s consent, a detail that is
prominent in the Genesis story itself (Gen 24:58: Josepmis].252-255F* On the

other hand, both first century Roman law and the later Tannaitic literayuee the free
consent of both parties (and their respegaterfamiliag for lawful marriage Digest
23.1.7.1; 2.19. Kidd.2a-2b)®* Although the story of establishing Salome’s consent is
anomalous among the Herodian marriages, it does tell us that at least m certai
circumstances women had the right to influence their marital choices.

Thus far, Josephus’ descriptions of the Herodian princesses’ arranging their ow
marriages indicate that the women had the legal right to do so. More support for the
position that custom rather than law demanded that senior males arrangericgesaf
female members of the family can be gleaned from the Bible; althougtabudirratives

generally portray males as the ones who arrange marriages, no law m#ridates

8t is possible that Josephus’ omission of this détailmply an oversight. On the other hand, it rhigh
suggest that he was not comfortable with the idessking for a woman’s consent.

8 Harlow, Growing Up,60; Hanson, “Marriage and Divorce,” 147; and Kragrigypical and Atypical,”
24. Satlow explains the tension of male contrahafital decisions with the individual desires lod t
marrying partners by the “veneer of patriarchaltoahthat served to conceal the aspirations of the
marrying couple (Satlowlewish Marriagexvii).
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arrangemenri® Roman sources and the later rabbinic writings also preserve examples of
women who successfully arranged their own matcheXi@l. 5b; 6b-7af’ Despite the
ample evidence supporting the princesses’ right to negotiate their own nmgrbatie
Josephus’ account of the reasons behind the ending of Berenice’s second marriage and
Salome’s family’s reaction to her attempted marriage to Syllaeus iedicme
negativity towards their initiatives, thereby suggesting that their actionseened
social norms (Josephusnt. 16.220-228;20.139-147War 1.486-487f® A closer look
at the story of Salome’s attempted engagement to Syllaeus illushatt@ghile the law
may have been on Salome’s side, social conventions wielded a heavy hand in arranging
marriage$?®

Salome and Syllaeus themselves initiated their relationship through very public
flirting at a series of banquets that Herod held in honor aféhfactoruler of Arabia
(Josephusint. 16.220-228). Syllaeus spoke directly to Salome about his feelings for her
and their exchange of knowing glances was so blatant that the women of the court
upbraided Salome for her behavior. Nonetheless, when the time came to propose
marriage, Syllaeus’ first point of contact was not Salome but Herod. Althougim&al
and Syllaeus had apparently already made their intentions clear to one ,&gtheus
approached Herod when it came time for the formal proposal to ask for permission to
marry. The reality that Syllaeus thought it was necessary to approamth tddmalize
marital arrangements for Salome is even more surprising given toaté&hhd been

married twice previously and was at least forty-seven years old at eftiner

8 Hamilton, “Marriage,” 559-569, esp. 562

8 |lan, Jewish Womerg1

8 Kraemer, “Typical and Atypical,” 144 and 153.
8 Hanson, “Economics,” 19.
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attempted engagement to Syllaeus. This is especially so since Josephus pgaessenbdt
the proposed union of Salome and Syllaeus as being motivated by political concerns, but
rather by mutual attraction, or as Josephus terms it, “he [Syllaeus] saweSahd set his
heart on having her'ki tov voov éoxev moog avt)v) and elsewhere Pheroras relates
that the two had “passion” for one anothejc(oounc) (JosephusAnt. 16.221, 223
[Marcus and Wikgren, LCL]).

Another case in which Salome took her marital fate into her own hands clearly
illustrates the tension between a woman'’s ability to make her own mauntsiots and
the social pressures for a woman to comply with the preferences of her fatnidrch.
Prior to Salome’s involvement with Syllaeus, she sent her second husband, Costobarus, a
divorce document. Josephus opines, “Salome, however, did not choose to follow her
country’s laws but acted on hewn authorityand repudiated her marriageb(unv 1
LaA@un OV €yYevi) VOHOV AAAX TOV &Tt’ ¢é€ovolag EAopévn TV e oLUBiwoty
npoamyopevoev) (Josephusint. 15.260 [Marcus and Wikgren]; emphasis mine).
Josephus’ description of the divorce credits Salome with successfully initiagéing
divorce of her husband. What immediately follows, however, suggests the social
restrictions to which Salome was still subject. Josephus continues by informireg us t
Salome divorced Costobarus, “telling her brother Herod that she had separatbdrfrom
husband out of loyalty to Herod himselRo{ mpog tov adeAdov Howdnv éAeyev Omo
TG €lg €keVOV evvoiag amootnvat tavdog) (Josephusint. 15.259-260 [Marcus and
Wikgren]).

What is significant about Salome’s ability to act on her own was that her

autonomy was not limitless but very much restricted. Indeed, Salome felt cednjoell
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frame her choices in such a way as to suggest that she justified her-aatidims case

the divorce of Costobarus—by the fact that she was doing what her brother, Herod,
would have wanted. Even if Herod did not order the actual divorce, Salome claimed that,
had Herod known the stakes involved, he certainly would have demanded that she
divorce (Josephu#nt. 15.259-260).

In this incident as well as the two others described above, Herodian women
avoided the “proper” behavior in favor of steering their own course. Herodias’ and
Salome’s control of their personal affairs in these instances reinfbecétet that social
constraints, not legal disabilities, restrained women from managing their antalm
affairs. Nonetheless, it is certain that social pressures werg spanmicularly so in the
case of the Herodian princesses since their marriages could be usedlas vehi
enhance the family’s power and prestige.

It is important to note that the controls on women’s marital decisions were not in
effect, or at least were not as uniformly effective, for males of majagie}° By
comparing how Salome responded to Herod'’s plans for her marital life to Pheroras’
reactions, one can see the different levels of freedom granted to men and women in
arranging their own marriages. Pheroras, half-brother of both Herod and Salome,
accepted Herod'’s initial proposal that he marry his sister-in-law, a Hasmamincess.
However, after the princess’s death, Pheroras rejected Herod’s offer afdss el
daughter as his next wife. Instead, Pheroras chose to partner with a slavérguthem
he was enamored. Herod understandably felt slighted by Pheroras’ decisionrbut ove

time forgave his brother (Joseph\Ugar 1.483-484). Later, Herod offered a second

% Seth Daniel KuninThe Logic of Incest: A Structuralist Analysis ofbifew Mythology(JSOTSup 185;
Sheffield: Sheffield Academic Press, 19953-54.
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daughter of his to Pheroras. Pheroras initially agreed to marry her and keaise/bigirl
wife, but he returned to the slave-girl at the eleventh hour and forsook his plan to marry
his niece (Josephuant.16.194-200). Twice spurned, Herod grew angry and devoted
considerable attention to a campaign to get Pheroras to divorce the slavéaging no
authority over the slave-girl or, apparently, his brother in this situation, Herod “could
devise no means of punishing her, until finally, in extreme indignation, he banished both
her and her husband from the realm” (JosepiMzs8,1.572-578 [Thackeray, LCL]).

Herod'’s involvement with Pheroras’ marital status contrasts with the &aatm
that Salome experienced. Through Josephus’ retelling of Herod’s intercession in
Pheroras’ affairs, we learn that while Herod’s power appears to have be&realrs
regard to arranging marriages for women and minors under his aegis, his athorit
insist upon certain marital arrangements for adult men with whom he was canwaste
not® Herod could and did use his power and personality to persuade men to consider
certain marriage proposals, but he could not require grown men to heed his wishes.
Instead, he could only hope that the power of his influence was strong enough to sway his
male relatives to agree to his plans. Precisely because his authotigrasa® older
brother (angaterfamiliag was not sufficient to manage Pheroras’ marital choices, Herod
used his power as a regent to “solve” the problem of Pheroras’ relationship tovéie sla
girl by exiling the couple.

Herod'’s true motivation for banishing Pheroras might have been more complex
than Pheroras’ refusal to leave his slave-girl wife and marry Herodghtiau By

flouting Herod’s instructions, Pheroras not only openly defied his brother but aled defi

1 Herod'’s authority to steer marital decisions did extend over individuals, whether minors or adult
women and men, who were not in some way underutioaty. For example, Herod had no way to force
Pheroras’ slave-girl to end her relationship wiihtbrother, Pheroras (Josephis&r 1.572-578).
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the clan’s paterfamilias. Thus, Pheroras’ behavior compromised the authoctyrst

of the entire Herodian family. This interpretation is further strengtiighebfact that
immediately prior to relaying this story of Pheroras’ defiance of Herodplaseelates
that Pheroras shared with Herod all honors except the crown itself (JoS&fainds483).
Consequently, Pheroras’ exile might have been motivated more by his overtinockeyi
for family headship rather than his marital decisions. Nonetheless, the original
contention stands: Pheroras did not feel compelled to bend to Herod’s wishes while
Salome did.

In some ways, it is surprising that Pheroras was able to oppose Herod'sdaflue
so effectively while Salome was not. Salome was, after all, the subjeictigetcdr of
numerous palace intrigues. She was so effective at this that Herod’s own sed$éza
as they considered her both “formidable and dangerous” (José&phu$.,483). Her
strength is further underscored by the fact that Salome’s chief enemyotiearb
Antipater, arranged for Salome’s daughter to marry another well-caahdetodian
specifically in order to conciliate Salome (JosepMiar 1.552-555). Because Salome
wielded so much power in other realms of her life, her apparent inability torsatibevn
marital affairs is puzzling. However, given Salome’s value as aniagbet alliance
system, it is possible that her marital decisions were simply too importantetfh bp to
herself.

To complete the argument that women were subject to a higher degree of social
pressure to comply with their families’ plans for their marital densithan men, one
need only return to Pheroras’ reaction to Herod'’s plans for his marffag&se never

hears of Pheroras framing his marital decisions based on Herod’s bessttsitéNor did

%2 Hanson, “Marriage and Divorce,” 147.
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Pheroras feel compelled to consent to Herod’s matchmaking services when Herod’s
desires did not line up with his own wishes, as Salome did in the case of surrendering her
plan to marry Syllaeus and instead marrying Alexas in accord with Herat¥ssorOn
the contrary, Pheroras seems to relish openly opposing Herod’s marital plans.¥r him
The question remains, however, was Herod’s steering of the maritas affair
women and minors a widespread phenomenon among Jews in antiquity? Or was it
restricted to the Herodian family, for whom marriage was not simplysoparissue but
also a matter of state? We are unable to answer this question based on the Josephus
material alone, since almost all of his descriptions of marriages and divdetesodhe
Jewish royals. Moreover, Josephus’ terse description of his own domestic history does
not add anything to this discussion. However, when we examine the Roman legislation
regarding marriage, we will see that the marital behaviors of the lHesodiere not
restricted to the royal family itself or even Jews, but were, in factppartarger cultural

phenomenon.

5.6 The “Missing” Marriage Documents

While our discussion of Jewish marriage arrangements has touched on a number
of facets of marital protocol that would be expected, such as betrothal and the role of the
family in negotiating marriage, one aspect is glaringly absent tnherstandpoint of the
history of Jewish marriage—thetubah Even though the marriage contract lacks a

clear biblical basis, in the earliest layer of rabbinic literature—#mnaitic stratum—the

%t is possible that Salome, unlike Pheroras, asped to Herod’s wishes because she was clever.
Salome may have further exended her authorityarfamily hierarchy by subsuming her own personal
desires. Nonetheless, the question remains, wh$aliome feel that her marital decisions had tdarom
to the family patriarch’s wishes to remain in favdrile Pheroras did not?
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very idea of Jewish marriage becomes synonymous witketiodah or marriage

contract (. Ket.)** Moreover, the continuum of Jewish marital history from the sixth

century B.C.E. Elephantine archive to the second century C.E. Bar Kokhba collection and

beyond testifies to the enduring importance ofkéteibahto Jewish marriage. Tobit,

from the second century B.C.E., notes the writing of a marriage contrauiststey

Tobias and Sarah’s marriage “according to the decree of the law of M@s&s7:13)°

Philo testifies that marriage documents were in use in Alexandria inshedmtury C.E.

(Philo, Spec. Law8.72). Given th&etubats prominence in both theoretical

discussions, such as in Philo’s writings and rabbinic literature, and personal dascument

from the extant Jewish archives from antiquity, it is striking that Josephesisexe

writings only contain one reference to a marriage document (Jos&aus.486-487).
Although it is not identified as leetubahbut rather an unspecified marriage deed,

Josephus mentions a marriage contract in the context of an accusation of treason

(ouvOrKkac mepl yapov) (JosephuswWar 1.487)%° Pheroras charged his sister Salome

with insurrection against their common brother, Herod. The specific chargestagai

Salome was that she had signed a marriage document testifying to heradiesired

union with Herod’s arch-nemesis, Syllaeus (JosepMas,1.486-487). Disregarding the

irony that this charge was brought by Pheroras, who had hardly used his masiahdeci

to ingratiate himself with Herod, the only reference to the document that woulddéecom

synonymous with Jewish marriage itself occurs in a description of a propasgieus

% Hanson, “Economics,” 15.

% Instone-BrewerDivorce and Remarriag&30-81.

% There is no reference tdatubahneither in Josephus’ theoretical discussions afiage nor in his
biblical summaries. With the exception of Salonm@'sposed marriage to Syllaeus, there is only dhero
reference to a written instrument in connectiorhwiitarriage in Josephus’ writings. In emphasizing t
purity of the priestly line, Josephus relates thiagn a priest wishes to contract a marriage hessand
document outlining the genealogy of the proposédelto Jerusalem so that her suitability for maeia
into the priestly caste can be verified (JosepAgs Ap.1.30-36).
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marriage between a Jewish princess and a gentile king. In additiketdibahs near
total omission from Josephus’ divorce-rife retelling of the history of thedian family
is all the more noteworthy, in light of the fact that at least one lateslaource
explicitly states that thketubahwas instituted in order to make divorce more diffichlt (
Ket.11a, 39b)’

Because of thketubals role as thesine qua norof Jewish marriage and the role
of marriage contracts in ancient Mesopotamia more generally, the abseefm@ices
to theketubahin Josephus’ other descriptions of the Herodian marriages or even his own
marriages may be nothing other than happensténtreleed, no one claims that
Josephus’ treatment of the topic of marriage—or almost any other topic—is @xdaust
Thus, his failure to mention thetubahin the same breath where he refers to the other
preliminaries to marriage, such as the giving of the dowry and the negotia¢iovesen
the bride’s and groom’s representatives, should not automatically preclude theippossibil
that aketubahwas part of the process. Indeed, Hanson thinks that Josephus neglects
marriage contracts because by the first-century the amount of monegtstipul the
contract was a token amount and therefore did not warrant méhtlarthe event of
divorce or death, the husband added to the token sum paid at betrothal, resulting in a
significant payout to the divorced or widowed wife. Moreover, since the primary purpose
of theketubahwas to regulate the financial aspects of marriage and to delineate the terms

should the marriage end in divorce or death, it is difficult to imagine thathyealt

°” Mendell Lewittes,Jewish Marriage: Rabbinic Law, Legend, and Cus(blarthvale, N.J.: Aronson,
1994), 54.

% The use of a marriage document was not restrictdeéwish circles but was, in fact, common acrbes t
ancient Near East; see Karen Rhea Nemat-Negily Life in Ancient Mesopotam{®LHS: Westport,
Conn.: Greenwoods, 1998), 132-140; hiki, “The Wife’s Right to Divorce,” 14-17; and Data Piatelli,
“The Marriage Contract and Bill of Divorce in AncieHebrew Law,” inThe Jewish Law Annué&td.
Bernard Jackson; Leiden: Brill, 1981), 4.66-78,.6%b

% Hanson, “Economics,” 15.
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individuals who had much to lose monetarily would not have availed themselves of a
legal tool to mitigate losses at a marriage’s dissolution. None of this, howdesr, ta
away from the fact that there is only one certain reference to a maroiaigact in

Josephus’ writings on the Herodians.

5.7 Where is the Wedding?

Biblical, Second Temple, and rabbinic sources describe the preliminaries to
marriage to varying extents. The extant Jewish sources discuss tted negotiations
undertaken by both parties, including the financial terms of the marriage as wedl a
motivations of the two sides in bringing their respective family mentbgether in
marriage. There is, however, little discussion in Josephus’ writings, anchodbgstly
more in other ancient Jewish sources, of the existence of a marriag@eogm@ any
other ritual connected to the release of a bride from her natal family anatiyein& the
household of her new husband.

Indeed, Josephus only twice mentions something that could be termed a ritual of
marriage, and only one of these incidents relates to the Herodian fansiphiis writes
that Herod left his troops in the middle of his siege on Jerusalem and journeyed to
Samaria where he married his bride, the Hasmonean princess Mariamme (Jd&@phus,
1.241, 264, 344). His second reference comes from his retelling of an Arab wedding
procession in the days of the Maccabees. Josephus writes, “...they saw them conducting
the maid and her bridegroom and a great company of friaeds,usual at a weddiig
(Bepevikn d¢ peta v Hodov teAgvtn)v 0 avtng avne kai Belog éyeyovel mMoOALY

X00VOV €Ttixnoevoaoa Prjung emoxovong ot tddeAdpe ovvein meiBet [ToAépwva
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Klwciag 8¢ v 00t0g BactAels megLteopevoy ayay£éo0at moog YAHoV aTiV 0UTwG)
(JosephusAnt. 13.20 [Marcus, LCL]; emphasis minty.

Wedding feasts, often lasting seven days, are noted in the Bible and some Second
Temple texts, such as Tohigseph and Asenetand Philo (Gen 29:27; Judg 14:12; Tob
8:20-9:6; 11:18J0s. Asen21:6-7; PhiloSpec. Leg3.80). There are also a number of
post-Second Temple references to wedding feasts in the New Testament amid rabbi
literature including John’s setting for the story of Jesus’ miracle ofrtgnvater into
wine, namely, a wedding feast in the village of Cana in the Galilee (John Zo1Ni&s.
8.26;m. Avod. Zarl.3;b. Shab7.9;b. Shab156b).

Some texts indicate another wedding tradition, namely, a processional atithe br
from the home of her birth to the home of the hustB&hdVhile Roman sources
frequently refer to wedding processionals, the Second Temple Jewish sourceseare m
reticent on this topic. Josephus’ description of the Maccabean-era Arab wedding
suggests that bridal processions were a common element of marriagetiogigbra
(JosephusAnt. 13.20)1%? Later rabbinic texts, such as Ketuboth2:1 andm. Sotah
9:14, assume that wedding processionals were normative, since the texts hasume t
communal memory of a wedding processional was sufficient to prove that a woman had
been married®

Despite these scattered references to wedding rituals neithebteenBi any
other early Jewish source, whether from the Second Temple or the Tapeadd;

stipulate that any wedding ritual was necessary for the lawful estalglig of a

190 Also, 1 Macc 9:37-39.

191 satlow,Jewish Marriage170-171.

102 Also, 1 Macc 9:37-39.

193 There may be a connection between the processioah woman’s claim of virginity (Satlodewish
Marriage, 173).
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marriage'® Tobit suggests that the signing of the marriage writ was the constitutive

event and the latdranniticcorpus points to a writ, money, and intercourse as being the
necessary elements; once again absent is any mention of a wedding cgramidy

1.1). Roman sources too never suggest that marriage rituals were esséméial t
establishment of the legality of unions (CiceQmintilian 2.6.2; Pliny,Epistlesl.9;
Digest23.2.5-6)!°> Even though wedding feasts and processionals had no constitutive
force for unions, however, one should not necessarily assume that they wele of litt
importance. On the contrary, these public celebrations were opportunitiesnetal
display their power, prestige and honor (Cic€aintilian 2.6.2)°® Moreover, they
helped cement newly formed kinship relationships.

Because standard Jewish wedding customs are largely unknown to us and
Josephus provides so few references to wedding rituals, attempting to disceimrgpmet
about the Herodians’ attachment to Jewish tradition or Roman custom based on wedding
rituals is not possibleWhat we can say is that both the Roman and Jewish sources agree

that wedding rituals were not essential to the establishment of legéhgearr

5.8 Synopsis of Jewish Marriage as Described by Jgshus

The Herodian family’s marriage practices underscore the importance of the
alliance system and the concept of kinship to Second Temple society. Study of the
biblical and rabbinic models for negotiating marriage has likewise helpeiy thee
royal Jews’ marital choices. A final piece of evidence that can help us lgroper

contextualize the Herodian family’s marital decisions is a closer look atahal

104 |pid., 173-175.
1% Harlow, Growing Up,60-63.
198 1hid., 60.
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practices of the family’s gentile peers. The elite Jews livingeridand of Israel looked

to Rome for both political governance and cultural norms. Thus, the Roman model of
marriage provides the most fitting comparison to the Jewish one. Turning now to Roman
ideas and legislation about marriage, the study of another culture’s duatiter

clarifies the choices made by the royal Jews and serves to placectiogis irmly

within the bounds of the standard marriage practices of their times.

5.9 On Roman Marriage

Roman sources are unequivocal in stressing the importance of matfidgsal
texts, references to customs and even examples from the arts confirmewgsini’®
For example, although Roman law granted specific groups, such as the vests] virgi
exceptions, the legal codes were favorably skewed towards marriedsifzassius Dio,
Roman Historyp6.10). Similarly, Roman customs, which saw marriage as the entry
point to adulthood and social respectability, confirm the society’s pro-marriage
standpoint Digest4.11.33; ArnobiusAdversus Natione®.4.13)*%° Lastly, the
idealization of marriage and family life in the Ara Pacis sculptures thanfirst century
B.C.E. underscores the empire’s encouragement of mafriage.

Although Roman law and culture generally supported marriage, not all Romans
internalized the imperial rhetoric on marriage. Like elite Jewish malespreferred a

life of study and adventure to domesticity, some elite Romans sought to avaabmar

as long as possible. Hence, the first emperor Augustus, whose reign stradeiedaiur

97 Harlow, Growing Up,93.

198 atlow,Jewish Marriage42.

199 Harlow, Growing Up,61 and Satlowjewish Marriage12-13 andl6-17.
10 Harlow, Growing Up,38, 40.
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interest, promulgated laws in both 18 B.C.E. and 9 C.E. encouraging marriage and
childbearing'** This campaign to increase rates of marriage and childbirth was notably
aimed at Roman citizens, to the exclusions of non-citizens. Most of these lawisganodi
somewhat over the years by later emperors, were in effect for seuatiked years:
Although there is no comprehensive extant listing of the Augustan marriagiatiegi,
many of the enactments are noted in various writings from the first centu@ids. Bnd
C.EMS

Augustus’ laws fined male citizens between the ages of twenty-five agdsaik
female citizens between twenty and fifty who were not married (CasswR&man
History 54.16.1-2)'** The legislation further stipulated that widows had a three-year
window in which to remarry, whereas divorcées were to follow suit within eighteen
months™*® Although the Empire clearly promoted marriage among its citizens,
childbearing, which created a steady stream of soliders for the Empiensinetd its
power, was the real goal of Augustus’ legislation (CassiusRboan Historyp4.16.1-2;
Tacitus,Annaleslll.25).**® Augustus’ laws of inheritance, which clearly favored citizens
who were married with children, underscore Rome’s interest in expandintzieh dase
through childbirth. For example, while married couples were not subject to the same
onerous financial penalties that single adults suffered, the only group efrgeslyfrom
117 In

any financial levies was married couples with children (Tackusaleslll.25).

fact, Augustus’ legislation granted married couples with children a numbdditibaal

1 GrubbsLaw and Family84-85 and 104-105.
" 1bid., 84.
31n most cases it is impossible to differentiatéoHaws were part of Augustus’ original promulgati
in 18 B.C.E. and which ones were established inB (IGrubbs|.aw and Family84-85).
114 14;
Ibid., 83-84.
*|bid., 83-84.
1°1bid., 81.
" bid., 83-84.

201



privileges, such as favoritism in receiving governmental positions (a88,Roman
History 54.16.1-2, 56.10)*® Furthermore, the laws rewarded some mothers for their
service to the state in raising future citizens, by freeing them from thetmappoint a
guardian to carry out certain legal transactions (CassiusRDiman History66.10)°

Augustus’ laws encouraging marriage and childbirth were not merelyprma
The public’s very negative response to Augustus’ legislation tells us thaintbevere
intended to bring about a real change in the behavior of upper class Romans (Suetonius
The Deified Augustu84; TacitusAnnalesll.28).*?° The laws did serve to change the
marital practices of elite Roman men, but not always in the way that Aisgissired.
Instead of marrying young and staying married, upper class men found adifsorts
loopholes. For example, some men married in order to receive inheritances éatfwer
limits to singles and, upon obtaining the inheritances, promptly divorced their spouses
(Tacitus,Annalesll.28).*?* The bigger issue, revealed through the public’s reaction to
the marriage laws, is that respectability and social and political promotiomgaehite
Roman men did not always depend on being married or rearing children.

While marriage may not have been wildly popular among the elite young Roman
men, social and familial pressures means they were likely not able to elutigmar
long; and when they did seek to marry, they had to know something of marriage’s more
mundane aspects, such as its protocol and limitations. Males usually handled these
preliminaries to marriage, although women frequently helped identify dksurteatch

(Digest23.2.19; PlinyEpistlesl.14; Livy 38.57.7-8). Since young Roman women from

118 |pid., 83-84.

119 pid., 83-84.

120|pid., 85 and 104-105.
121 pid., 86.
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elite families were married at a young age, it is not surprising thatataggotiations
were handled by their parents, in particular their fatffér&ecause prospective grooms
were often significantly older, at times they conducted their own negotiatioose M
frequently, however, regardless of the age or gender of the fiancees, fathedsas the
chief negotiatorsigest23.2.10-11, 20Cod. Just5.4.1)'*

Although the couples’ fathers most frequently settled the negotiations between
them, Roman law was stringent in its insistence that both husband and wife freely
consent to the marriagBigest23.1.7.1; 23.2.2; 23.1.11-13; 23.2.21-22). The consent
aspect was so crucial that in its absence neither sexual intercourse naatioinalvas
sufficient to establish marriag®igest50.17.30; 23.2.5; 24.1.32.1Gpd. Just5.4.13,
292-305)%* While the Romans took the issue of consent seriously, it is unlikely that the
importance of the consent of both parties actually meant that the prospectivanioride
groom had as much freedom as the law might seem to imply. On the contrary, in
societies dominated by kinship, it is difficult to imagine that social pressvould have
allowed brides and grooms to reject the marriages that their fathers oreddiees
arranged for then'?>

While selecting a partner was a significant step in arranging ragarfor a
Roman couple, it was merely the first of a number of wedding preliminarigst A
selecting a marriage partner, negotiations involving the details of betaoth#he terms

of the dowry took center stage. Generally, elite marriages followed amextéetrothal

1221pid., 88 and Yarbrough, “Paul, Marriage, and Divorc€)2407. Widows and divorced women, on the
other hand, had more autonomy in marital decis{@nsggiari,Roman Marriage135).

123 Harlow, Growing Up and Growing Old5-102.

124 The Talmud also stresses the importance of theammtonsent to marriage. For example, iele 2a-
2b.

125 Grubbs Women in the Lavg9.
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period that might last more than two yedd&gest23.1.4, 14, 17; 23.2.4). The giving of
a dowry, which was the culmination of lengthy negotiations concerning the trahsfer
property between the soon-to-be-married couple and their families, wasahatss
component of Roman marriageigest23.3.3; 23.4.12.1Sent. PaulR.10.1;Laudatio
Turiae1.42, 46-48; PlinyEpistles2.4, 6.32)'° While the dowry was central to
contracting marriage, from our later standpoint it is striking that Romahtéegs reveal
that no ceremony, whether religious or civil, was essential to contracteyal

marriage*?’ Although Romans certainly did mark betrothals and weddings with public
celebrations, these events had no legal clout and are therefore absent fromdgaman |
codes (CiceroQuintilian 2.6.2; Pliny,Ep. 1.9; Clausid Car. Min. 25.124-5% It is also

of note that, in opposition to many of the minority groups of the Empire, the Romans
themselves did not hold that a document was necessary for a marriage’s VAlidity.

the contrary, the legality of a marriage was solely dependent on the conbetit of
parties Digest23.2.2; 23.1.11-13; 23.2.21-22). Therefore, a written document was
necessary neither to effect marriage nor as material evidence cé¢hmhsent of both
parties (and thejpaterfamilag.**® Even though written deeds did not affect the legality
of marriage, they were sometimes used to protect the wife’s right to thg demfamily
had seeded the marriage with in the event of the husband’s death or the couple’s divorce

from each other (Tacitugnnals11.30.4)'3!

2% bid., 103.
27 Harlow, Growing Up,60 and Yarbrough, “Paul, Marriage, and Divorce,940
128 Harlow, Growing Up,60 and 63 and Grubb#/omen in the Lavg2.
129 tA;
Ibid., 83.
¥01pid., 83.
1311bid., 62 and TregiarriRoman Marriage165.
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Both men and women experienced a change of status when they riarred.
new groom would finally gain social acceptance for the independence thaivaktarr
the age of majority legally provide®igest4.11.33)*** A woman’s status did not
merely change in the eyes of others but actually underwent a legal chahge.in
earlier times a woman became subject to her husband’s legal control whearsad,m
by the first century B.C.E. these so-calfednusmarriages had mostly disappeat&H.
Instead, Roman women would remain under their fatlpatsstasor control, even
though they had married and lived with their husbafitiglthough the offspring of the
marriage would continue under thetestasof their father (her husband), the wife

continued to be under the power of her father and her family’s inheritance stwdiure

the death of her father, at which time she came into her own from a legal stahtfpoint.

5.10 Comparing Jewish and Roman Marriage: Motivatims and
Protocol

This brief and by no means comprehensive overview of Roman marriage
practices demonstrates that Jewish and Roman concepts of marriage agal thesle
behind them were similar in many ways. Notable similarities includertpertance of
marriage as a supreme cultural value as well as the existence of prédoentanging
marriages. For example, the behavior of the Herodian family agrdeRuaman as well

as Jewish custom in that marriages were largely arranged bysfailinether the bride

132 Harlow, Growing Up,58, 64.

133 Technically a boy became a man once he reachestyuind stopped wearing the tquaetextain
favor of the togavirilis (Harlow, Growing Up,61). Rabbinic texts confirm that marriage affedieel status
of Jewish males in a similar way that it did fongke males (SatlowjJewish Marriage12-13,16-17).

134 Grubbs Women in the Lav1.

*1bid., 21.

*1bid., 21.
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and groom were minors or of age. In the event that the father was unable to negotiate the
marriage terms, a woman'’s brothers or mother might assume the role of negdtiator
both cultures a woman only rarely conducted her own marital negotiations.

Other similarities between Roman and Jewish ideas of marriage includeethe rol
of the alliance, or kinship, system in determining matches and the common undegstandi
that a formal ceremony was not essential to the proper legal formulaticarmdge’®
For example, the absence of references to marriage rituals in Roman and letpdical
codes suggests that these celebrations had no legal force in the firgt Cehtur
Likewise, the rabbis were adamant that a wedding ceremony was not essential
contracting marriage, even though they do refer to these types of cddtoms.

A final point of contact between elite Jewish and Roman customs is that they had
similar approaches to a woman'’s status post-marriage. For both Jews and Romans, a
woman'’s connection to her biological father was stronger than her connection to her
husband. While the later evidence from the Mishnah seems to indicate thagjenarria
changed a woman'’s loyalties from her natal family to those of the famiigrdiusband
(m. Ket.4.2, 5), Josephus’ narratives do not support the Mishnah'’s contention. Instead,
they suggest that in agreement with the Roman idgadtetasthe father (and the larger
clan) had ongoing influence in the life of his now married daugftewhile among
Romans, laws formalized the ongoing influence of the father over his daughter, in t

Jewish context custom alone may have determined this relationship.

137 ewittes,Jewish Marriage, Rabbinic Law9.

138 The Jewish practice of giving dowry is generaligwed as an example of Jews adopting a practice
common to Greco-Roman marriage (Satldewish Marriage201).

139 satlow,Jewish Marriage168-173, 178,esp. 180-181 and Mareyish Weddingd,29-263.

140 satlow,Jewish Marriage15.
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One of the few ways that scholars have demarcated Jewish marriage from its
gentile counterpart in antiquity is by the marriage document. Jewish mateaagds, or
ketubot while in largely similiar to the marriage contracts in use amonglggnt
generally differed in one way or another from the gentile form of the ag@rdocument.

For example, the stipulation that a woman’s male children were to inheritaneage
settlement and her daughters’ maintenance was to come from the husbae’s est

unique to Jewish documerifs. There is, however, no way to know if the Herodians too
differentiated themselves by using clauses such as this to estahlishatreages, since

there are no extant Herodian marriage contracts. Furthermore, the lack afad lai
enjoining the use of such documents combined with Josephus’ reticence on the writ may

mean that late Second Temple Jews were not obligated to use such documents.

5.11 Conclusion

Our review of the basic structure of Jewish marriage in antiquity as loleddry
Josephus contributes greatly towards understanding his portrayal of the unions and
dissolutions described in his writings. We have learned that marriagewasonly
expected of adults. Likewise, we have learned of the essential roldidrated played
in contracting marriages as well as the superior strength of biologitaéctions over
those created through marriage. Our study of the protocol of marriageposee the
strength of biblical or traditional structures in formalizing marriagargements, while

we have also acknowledged that more innovative practices were open twhioosieose

141 This feature of the Jewiketubahresponds to biblical law, which prohibits daughtieesn inheriting
when there are male heirs. Jews employed the $tigalation that daughters were to be maintaimeohf
the proceeds of tHeetubah in turn, to overcome the bias against women énkiiblical inheritance system
(Satlow,Jewish Marriage4).
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to use them. Although atypical marriage protocols were legally permissiejewere
not always socially acceptable. Lastly, our review of Roman maritdsidad practices
has further clarified how Jews in antiquity probably understood marriage.n thizre
many similarities between Jewish and Roman marriage practices luneel, shere seems
to be substantial truth to the assertion of Satlow and Marks’ argument thdt Jewis
marriage in antiquity was not unique, or even that there was nothing spigcifeaish
about the marriage of Jews in antiquity.

Due to the dearth of clear-cut guidelines on the motivation and protocol for
arranging marriages in biblical texts as well as the striking gitieswith Roman
practices when the Jewish texts do specify marriage protocol, it is nefyeol&ar to
what extent the Herodian family viewed marriage negotiations asm meafthich to
demonstrate their commitment—or lack thereof—to Jewish practice. Moreover,
Josephus’ descriptions of the Herodian royal marriages, when viewed in light of &hat w
have learned about marriage practices, leave little reason to suspecbm@itment to
Jewish observance in their approach to arranging marriages

Now that we have some understanding of marriage as it was conceptualized and
practiced in elite Roman and Jewish circles, it is time to turn to examples of t
Herodians making marital choices in clear violation of Jewish law, as wellcases
where the Herodiardid distinguish their marital practices from those in vogue among

their Roman contemporaries.
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6. llicit Unions and the Herodians

Due to the absence of biblical guidelines on the topics of the proper motivation
and protocol for marriage, our study of these two aspects of marriage hasttiotee lit
further our understanding of the Herodian family’s relationship to Jewish pradime
legal limitations of one’s choice of marital partners, by contrast, can tetlmething
about the Herodians’ compliance with Jewish practices since explicitabiirectives

enumerate those disqualified to serve as potential spouses.

6.1 Endogamy vs. Exogamy

The Bible preserves numerous warnings against exogamous marriage, that is
marriage outside of a defined group as determined by biology or custom (Exod 34:11-17;
Deut 7:1-4; Ezra 9:1-10:44). Exodus 34 and Deuteronomy 7 caution against marrying
women and men from the tribes who were resident in Canaan at the time of tlite Israel
entry into the land because of the fear that these peoples would lead thiedsi@el
idolatry! Ezra 9-10, recalling the prohibitions on marriage with outsiders in Exodus 34

and Deuteronomy 7, decries the many incidents of marriage with foreigrersing

! A closer reading of the biblical texts that forleiogamous marriages qualifies the general vietttiea
Hebrew Bible is negative towards exogamous marsiade fact, the biblical texts exhibit tension this
point. In general, the Bible forbids marriage wittle indigenous residents of Canaan, that is, dnews
tribal subgroups of the Canaanites, as well as tiegir neighbors, such as the Moabites. Howeler, t
revelation of Deut 23:7-8 that it was permissildertarry an Edomite or Egyptian after three genenatof
living among Israelites suggests that the ban terimarriage was not universal in biblical timesdf@r
Hamilton, “Marriage”ABD 4:559-569). There is no biblical pronouncemerd bfin on marriage with
more distant peoples (see Gen 41:45). This distim@ppears to have been lost on Second Temple Jew
who seem to have thought that their tradition naai@d an outright ban on exogamous marriage (49e 6.
The latertaanitic rabbis, however, will returned to a discussionhef $pecifics of the biblical ban on
intermarriage at least once. Yievamoththe rabbis discuss the legality of Moabite womenmryiiag

Israelite (. Yev8.3).
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among the general Israelite population and in particular among the pnddte\ates
(Ezra 9-10, esp. 9:1-2).

Some Jews in the late Second Temple Jews seem to have understood these
biblical restrictions against exogamy more broadly; namely, they readdhl prohibiting
marriage to all gentiles.For example, Theetter of Aristeagnd the book of Judith,
both written in the third-second centuries B.C.E., inveigh against exogamy in both direc
and indirect statementkét. Aris 139 and Jdt 8:2). Likewise, Jubilees, written between
168 and 75 B.C.E., emphasizes the importance of taking marriage partners from within
the Jewish people, and urges parents not to give “any of their daughters to the gentile
and not to take for their sons any of the daughters of the gentilds'30:12
[Wintermute, OTP]}f

The Dead Sea Scrolls, from the time of the turn of the millennium, also forbid
exogamous marriage, basing the prohibition on another biblical concept, namely, the ban
on the mixing of diverse kinddQMMT lines 75-82F. Written around the same time as
4QMMT, Joseph and Aseneithan extended response to Gen 41:45'’s claim that Joseph
married Aseneth the daughter of an Egyptian priest in opposition to Second Temple
norms® Philo also refers to the ban on exogamous marriage in a position that he ascribes
to Moses, namely, “Do not enter into the partnership of marriage with a mender of
foreign nation” (PhiloSpec. Law8.29 [Colson, LCL]). Pseudo-Philo, also from the first

century C.E., has one of the strongest statements about the avoidance of union with

2 Barclay,Jews in the Mediterranean Diaspo#0 and S. Cohen, “The Prohibition of Intermarriaga-
24

% NickelsburgJewish Literature]168.

*S. Cohen, “The Prohibition of Intermarriage,” 28¢ckelsburg,Jewish Literature78; and Satlowjewish
Marriage, 141. Also, sedubilees20:4;22:16-22; 25:1-10; 27:10; 30:7-17.

® Satlow,Jewis Marriage, 142 and Elisha Qimron and John Strugr@limran Cave 4: Migsat Ma’ase
ha-Torah(DJD X; Oxford: Clarendon, 1994), 5o~

® NickelsburgJewish Literature263.
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gentiles’ In a midraston the biblical story of Tamar and Judah, Pseudo-Philo has Tamar
say, “It is better for me to die for having intercourse with my fatheawthan to have
intercourse with gentilegPseudo-Philo 9:5 [Harrington, OTP]).

A number of Josephus’ insertions into his summaries of the biblical text stress the
importance of avoiding exogamous marriage in accord with a prominent Secopbt Tem
position that such marriages were unlawful. In Josephus’ retelling of theabgibicy of
Shechem'’s desire for Dinah, he informs us that Dinah’s father Jacob “deemed fulinlaw
to marry his daughter to a foreigner” (Joseptus, 1.338-339 [Thackeray, LCLJ).

Josephus likewise broaches the issue in commenting on Esau’s marriagestesie wr
“These marriages he contracted on his own responsibility without consultinghas fat

for Isaac would never have permitted them, had his advice been sought, having no desire
to form ties of affinity with the indigenous population” (Josepliug, 1.265-266

[Thackeray, LCL]). InAntiquities Josephus accuses Solomon of transgressing what
Josephus believes to be the biblical commandment against marriage to foreigm.wom
Josephus complains, “...not satisfied with the women of his own country alone, he
married many from foreign nations as well...thereby transgressing thetdisses

who forbade marriage with persons of other races” (Josephtu$.191 [Marcus]).

Further evidence of Josephus’ view that exogamous marriages were unlawfslfcome

his description of marital regulations concerning the priestly class wketescribes the

" Ibid., 267-286.

8 This is Josephus’ summary of the following biblise@tement: “We cannot do this thing, to give sister
to one who is uncircumcised, for that would besgdice to us. Only on this condition will we cams®
you: that you will become as we are and every rmaleng you be circumcised. Then we will give our
daughters to you, and we will take your daughterofirselves, and we will live among you and become
one people” (Gen 34:14-16).
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necessity of marrying “a woman of his own race” (JosephasAp.1.30-36 [Thackeray,
LCL)).®

Additional confirmation that the Jews practiced endogamy in late Second Temple
times comes from Tacitcus, who mentions the practice and accuses Jewstiropsa
because of it° In describing the Jewish preference for endogamy Tacitus writes,
“[A]lthough as a race they are prone to lust, they abstain from intercoutrsé&vaign

women; yet among themselves nothing is unlawful” (TacHistories5.5.2)*

6.2.1 Endogamy and Exogamy in the Roman and Jewish Contexts

Although the Jews might be the best-known group from antiquity that insisted
upon marrying within a restricted pool of spouses, they were not alone in theiepcefer
for limiting, or at at least encouraging, marriage within a set subgroup. \Waitetails
may differ, many peoples across the ancient world imposed limits on one’s ofi@ic
marriage partner, whether based on law or culture. For example, the gevabéants
of the eastern provinces of the Roman Empire also chose their marriage pestners f
restricted pools. In particular, the Greeks expressed a clear prefereandogamous
marriage from classical times through the Roman period, perhaps motivaiad by

their inheritance laws which favored endogary.

® Josephus condemns marriage with gentiles in thefimg texts as wellAnt. 1.276-278, 299-302; 5.286-
287; 8.190-195; 11.70-71, 140-153, 306-312; 12.10®hile some of Josephus’ views on exogamous
marriage might relate to his status as a priestywfoom issues of endogamous versus exogamous gesria
were particularly strong, the view that all Jewsigd avoid exogamous marriage is common in Second
Temple texts and found in his writings as well (abeve).

1% ouis FeldmanJew and Gentile in the Ancient Wotlrinceton, N.J.: Princeton University Press,
1993), 12 and 141-142.

" Menachem Stern, edsreek and Roman Authors on Jews and JudéBswols.; Jerusalem: Israel
Academy of Sciences and Humanities, 1974-1984%.2:2

12 satlow,Jewish Marriage143-144.
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Although many groups practiced endogamous marriage, they often disagreed
about who qualified as a partner for this type of marriage. Among gentitksy@amous
marriage generally involved marriage to partners within the biologicatipected
family, whether related by marriage or blood. While some groups consideréa cous
marriages ideal, other groups preferred uncles or aunts pairing with tus @nd
nephews respectively, couplings that combined the various groups’ interests in gndogam
with their own cultural beliefs as to which relationships were incestuous. &mpés
the Greeks considered marriages between uncles and nieces to b& idehke Egyptian
chora,on the other hand, sibling marriage, condemned almost everywhere else in the
ancient world, was widely practiced.

In contrast to the Greeks, Egyptians, and Jews, the Romans historically did not
seek out endogamous marriage parthier€ommenting on the Roman custom of
avoiding endogamous marriage, Plutarch asks rhetorically: “Why do they [thenBloma
not marry women who are closely akin to them?” (PlutaRdm. QuestL08 [Babbitt,
LCL]).*® Indeed, compared to their Mediterranean neighbors, the Romans’ adoption of
the practice of endogamous marriage began rather late. In fact, Tatiéssthat it was
not until the first century that the Romans began to marry in this way (Ta%itnals

12:6)}" By the time of the reign of Claudius, in the mid-first century, marriage of

13 satlow,Jewish Marriage143 and KokkinosHerodian Dynasty354.

14 Walter Scheidel, “Incest Revisited: Three notestendemography of sibling marriage in Roman
Egypt,” BASP32 (1995): 143, 150 and Kokkinddgerodian Dynasty354. Josephus describes Helena of
Adiabene’s marriage to Monobazus as a first-cen@By. sibling marriage (Josephués)t.20.17-18).

15 Although the Romans did not practice endogamousiage until the mid-first century, they allowed fo
the legality of marriages contracted by their sabpeeople according to their own traditions (Grulitzsv
and Family,98).

18 plutarch suggests that the Romans preferred exmgmmarriage because they wanted to increase their
kinship networks, avoid intra-family conflicts, ardsure that family members would be availablegp s
in and help protect the married women from theandf endangered.

" Hanson, “Marriage and Divorce,” 143 and Kokkindgrodian Dynasty354.
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cousins, which was previously unknown, became quite common (Ta&itnals12:6)!?
Despite the seemingly quick acceptance of endogamous marriage amBogniues, it
does not follow that they adopted the practice without controversy; Tacitus’miescri
of the debate over the legality of Claudius’ proposed marriage to his niece Agrigigina te
us as much. This pairing was so contentious that it was debated on the floor of the
Senate, precisely because many Romans believed that this type of union s@asusce
In the end, the Senate allowed the marriage to go forward because the union was found to
violate only custom, not law (Tacitunnals12:5-8)*°

Although latecomers to the practice of endogamous marriage, the Romans’ quick
adoption of kin marriages was undoubtedly related to the benefits that this form of
marriage had to the kinship system as a whole, a system to which the Romaaisevere
committed. Indeed, endogamous marriage has the benefit of supporting the kinship
system and its emphasis on loyalty to family and the bestowal of familthveea honor
on the next generatidfl. Endogamous marriage is especially beneficial to families who
have the most money and status to protect, namely the elite, since this typaagenarr
ensures that the kin unit's wealth and honor remain intact, as that wealth and honor is
redistributed within the family itseff: In accordance with the goals of the kinship
system, endogamous marriage also helps strengthen the bonds to branches ofythe famil

that had become more distant over tfthe.

18 Tacitus writes: “Still, marriage with a brothechild, it might be said, was a novelty in Rome.—But
was normal in other courties, and prohibited byave; while marriage with [cousins and ] second d¢asis
so long unknown, had with the progress of time beefrequent. Usage accommodated itself to thenslai
of utility, and this innovation too would be amating conventions of to-morrow” (Tacitu&nnals12:6
[Jackson, LCL]).

! Hanson, “Marriage and Divorce,” 143 and Satldewish Marriage]133.

% Hanson, “Economics,” 13.

% Hanson, “Kinship,” 185.

% RichardsonKing of the Jew289.
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Jews also practiced marriage within the biological family and to a lestat
with relatives created through marriage. Indeed, unions with biological an@imari
relatives were the most common type of marriage practiced by the Hesodhar
example, Josephus describes six uncle-niece marriages and nine cousin neIT@EYES
the forty-nineHerodian marriages that he nofdsThe Herodians’ also demonstrated
their interest in endogamous marriage by pursuing affinal marriagess thrabns with
relatives through marriage. For example, Phenmasiedthe daughter of Alexander.
This union paired a sister’s husband’s brother with a brother’s wife’s €istve of the
Herodians’ marriages were between affinal relatives.

Similarly, Tobit’s insistence upon marriage with kinsmen from his own tribe
indicates that non-royal Jews shared the Herodian family’s interessm tiyye of
marriages (Tob 4:12-13). The apocryphal book of Tobit, of unknown provenance and
dated only to the third century B.C.E., displays a keen interest in selectiitgl ma
partners from within the family in its fanciful tale of the marriage of a smm &1 pious
Diaspora Jewish family to one of his distant relatives (Tob 1:9; 3:15; 4:12-13; 6:18; 7:10-
11)* The protagonist of Tobit tells his unmarried son:

First of all, marry a woman from among the descendants of your ancestors;

do not marry a foreign woman, who is not of your father’s tribe...

Remember...our ancestors of old, all took wives from among their kindred....

So now, my son, love your kindred, and in your heart do not disdain your

kindred, the sons and daughters of your people, by refusing to take a wife for
yourself from among them.” (Tob 4:12-£3)

% Hanson, “Marriage and Divorce,” 143-144.

*Ibid., 144.

%% |pid., 144.

% James C. VanderKariihe Dead Sea Scrolls Todégrand Rapids: Eerdmans, 1994), 35.

27 Other references from Tobit convey the same ideabit 3:15 reads: “he [my father] has no close
relative or other kindred for whom | should keepsely as wife.” Also, see Tob 1:9 and 6:18.
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Although both Jews and gentiles agreed that endogamous marriage was an important
goal, they parted ways over their particular understandings of endogamy.

First, the most prominent Jewish definition of endogamy was much broader than
that in practice by the contemporary gentiles. Whereas gentiles hieéoshtbadogamous
union meant marriage to partners within the biologically connected familyherhe
related by marriage or blood, the Jews were less restrictive in idegtgpouses with
whom they could contract endogamous marriages. Indeed, the constraints of biology did
not hamper them in identifying endogamous marriage partners. Instead, their wider
definition of endogamy included the entire Jewish people since Jews worldwide
considered one another part of the same extended fatriifpreover, Jews by
conversion as well as Jews by birth qualified as legal marital partners.

Second, while endogamous marriages may have been the preferred model for
marriage among gentiles, exogamous marriages were also allowezhgAews,
conversely, endogamous marriage was the exclusive form of licit Jewrsiage. That
is, any exogamous marriage (or marriage to a gentile partner) was winlémgephus,

Ag. Ap.1.30-36;Ant. 18.345, 349; Tob 4:12; Phil§pec. Law8.29; Ps.-Philo, 9:5]os.
Asen8:1-7;Jub.30:12). For example, describing the marriage of a Jewish man to a
Parthian woman in the first century C.E., Josephus wrote, “[H]is actions wege quit

contrary to Hebraic custom and not consonant with their laws, in that he had taken a

2 Kokkinos declares many of the Herodian family’srrizmes as in conflict with Jewish law because they
did not conform to the narrow definition of endogaitiat is, they did not always marry within theiwn
family (Kokkinos,Herodian Dynasty356). However, Josephus’ descriptions of the rdgals’ marriages
do not support Kokkinos’ criticism. Indeed, thé&eo hint in Josephus that he or the ancestral law
required marriage between members of the samedidality connected family. On the contrary, Josephu
only requires that Jews marry other Jewscontrast to Kokkinos, Satlow exhibits a more coom use of
the term “endogamy” in the Jewish context. Thaaig/ Jew qualifies as an endogamous marriagegrartn
Jews were not required to restrict their choicepmfuses to biological or affinal relatives (Satldewish
Marriage, 133-161).
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gentile wife” [Feldman, LCL]. By 220 C.E., the requirement for endogamousagarri
was established in law. Thus, the Mishnah accepts the validity of divorce doctima¢nts
have the phrase “free to marry algwishman you want,” in lieu of its standard
formulation of the phrase, namely, “you are free to marry any man you waoé’thie
addition of the word “Jewish” was not viewed as altering the original intehegfhirase

(m. Git.9.1-3; emphasis minéj.

6.2.2 Endogamy in Josephus’ Histories

Turning to Josephus’ evidence, we see that Second Temple Jews took the
prohibition against exogamy seriously. Indeed, the very fact that Josephuséhistori
include references to only three clear post-biblical cases of exogamouag®a, where
Jews were married to individuals of gentile background and where there was no
conversion to Judaism, suggests that the ban on exogamy was widely upheld by Jews in
antiquity®

The first exogamous marriage described by Josephus took place some three
hundred years before the time of Roman Palestine, in the days of Alexandezdahe Gr
Manasses, the brother of the high priest, married Nikaso daughter of Saaaptike
governor of Samaria. Manasses was widely criticized for his choice of a spbase
elders of Jerusalem, in particular, were incensed at the marriage and rosensiphagai
as “they considered this marriage to be a stepping-stone for those who might wish to
transgress the laws about taking wives and that this would be the beginning of intercourse

with foreigners” (Josephugnt. 11.303-312 [Marcus, LCL]). The elders voiced such

2 |nstone-BrewerDivorce and Remarriage],20-121.
% Barclay,Jews in the Mediterranean Diaspo#, 1.
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strong opposition to the marriage because they believed “that their formeitgaoid
misfortunes had been caused by some who erred in marrying and taking wives @ho wer
not of their own country” (Josephusnt. 11.303-312 [Marcus, LCL]). The strong
language used to condemn the marriage conveys how serious the chattd\hes.
the marriage in question may predate our era of interest and did not involve the kerodia
family itself, Josephus’ choice to retain—or perhaps to stress—such a dramdatic a
negative response to the marriage reveals a good deal about attitudes tzogads/e
among Jews in the late Second Temple pefiod.

The second exogamous marriage that Josephus describes involves a Diaspora
Jew. Anilaeus, who established a brigand state with his brother in a region in PRarthia i
the first century C.E., married the gentile wife of a Parthian commandgh-riinking
members of the brigand state criticized Anilaeus, telling him “his actiores quite
contrary to Hebraic custom and not consonant with their laws, in that he had taken a
gentile wife” (Josephu#Ant. 18.344-352 [Feldman, LCL]). Moreover, his wife not only
abstained from adopting Jewish observance but openly worshipped her ancestml idol
accordance with her national custom. This breach of tradition disturbed Anilaeisi Je
colleagues greatly and they urged him to leave his wife. Eventually tHercahilaeus
to divorce his wife was so great that his Parthian wife resorted to poisonicigj¢he
opponent of their marriage.

The third and final exogamous marriage mentioned in Josephus’ writings relates

to our more narrow focus on the Herodian fariiflyAt about the same time as Anilaeus’

31 Hadas-Lebel, “Les mariages,” 398.

32 |lan, “Intermarriage,” 1-15.

% The rarity of intermarriage is attested by the fhat the historical record does not preserve many
examples of intermarriages outside of the threeXbsephus relates. Indeed, the intermarriagieeof t
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marriage to the wife of the Parthian commander (the first century C.EHgtioglian
princess Drusilla “was persuaded to transgress the ancestral laws ap&etast the
Roman procurator of Judea (Joseplius, 20.141-144 [Feldman, LCLJ}* Josephus
does not add much in the way of editorializing comments to his revelation that®rusill
married a gentile, nor is there any description of an angry public outcry aiij@instion.
In fact, hisdescription of this marriage is surprisingly brief given its exceptiognalit
especially when one compares it to his fuller condemnation of the other two exogamous
marriages detailed above. Josephus’ failure to denounce the marriage watiméhe s
vigor that he approaches the other two examples of exogamous marriage itohishis
is indeed odd.

Josephus’ relatively taciturn criticism of the union is unexpected since Hieéelt
to criticize the Herodian®. His reticence to disparage Felix and Drusilla might relate to
the fact that Felix was not a figure from the distant past but rather a gmragnof the
historian himself. Indeed, both Felix and Josephus lived in Rome at the samaadime
consequently they may have shared social contacts. Josephus’ intimacy wibimidne R
elite, combined with his hesitancy to disparage Roman ways and people due to his status
as a direct beneficiary of the emperor’s patronage, meant that Josephus had to trea
Drusilla’s procurator husband gently. Furthermore, given his goal of elicitinggRRom
approval for the Jewish way of life, declaring unacceptable the maoiagéewish

princess to a well-known and admired Roman citizen would not have been in his best

parents of Timothy is the only other undisputedneple of a mixed marriage from the Late Second Templ
period that | know. Timothy, Paul's companion asdistant, was the son of a Jewish mother andtdegen
father according to Acts 16:1-3.

34 For Josephus’ explanation of the impetus behingsila’s willingness to transgress the ancestnakla
and marry Felix, seAnt.20.139.

% See section 2.1.
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interest® As a result, here, unlike the other cases of exogamy, Josephus lets the phrase
“transgress the ancestral laws” speak for itself.

However one explains Josephus’ portrayal of the marriage between Daunsdlilla
Felix, it is clear that one cannot attribute his relatively tempered pakiwhthe union to
the fact that exogamy was common in Josephus’ day and consequently did not elicit as
strong a reaction as when this type of marriage was rarer. Indeed, thedaatsons that
Josephus records to the marriages of both Anilaeus and Manasses, combined with the fac
that Josephus only describes three post-biblical exogamous marriages aenmagy
unions he refers to in his lengthy histories, suggests that endogamy prevailed in the
Jewish community in accord with biblical and Second Temple prohibitions. Singling out
the royal Jews, one notes that, of the forty-nine Herodian marriages described by
Josephus, only one was between a Herodian and a gentile identified as not having
converted to Judaisi. For most Jews living in the land of Israel, the pattern of avoiding
marriage with gentiles does not tell us much about their desire to make decisions i
accord with Jewish norms. Indeed, many Jews in the land of Israel lietyather
Jews hence their opportunities for exogamous marriage would have been ralee Fort
Herodians, on the other havaho were often educated in Rome and maintained contacts
with gentile elites and foreign rulers throughout the ancient Meditemaaeaidance of
marriage with gentiles was a conscious choice and thereby an area inovdsslert their

loyalties>®

% |andau,0Out-Heroding 34.

3" Hanson, “Genealogy and Descent,” 78-81; Ilmwish Womer6; and Hadas-Lebel, “Les mariages,”
403.

# |lan, “Intermarriage,” 15.
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While circumstantial evidence suggests that the Herodians avoided exogamous
marriage, Josephus’ description of Salome’s proposed union to Syllaeus makes this point
explicit. Josephus’ three references to this marriage proposal are garbatsat by
conflicting details (Josephuant16:220-227; 17:10-1MVar 1.566). The version of the
courtship inAntiquities16 is as follows:

[H]e [Syllaeus] came again...and made proposals to Herod, asking that

Salome be given him in marriage. This connexion, he said, would not be

unprofitable to Herod through association with the government of Arabia,

which was even now virtually in his (Syllaeus’) hands and by rights

should be more so. [W]hen they asked Syllaeus to be initiated into the

customs of the Jews before the wedding—otherwise, they said, marriage

would be impossible--, he would not submit to this but took his departure,

saying that if he did submit, he would be stoned to death by the Arabs.
This case has the Herodians actively refusing to accept a marriage propmsties
potential gentile spouse refused to agree to conversion. The Herodians’ instence
conversion prior to marriage in this case is all the more significant givethéhtamily
viewed an alliance with Syllaeus to be highly desirable. Syllaeus’ positiieds facto
ruler of Arabia, combined with the fact that Herod considered him his “bitterestye”
made him an ideal person to make into an ally through marriage (Joséfards487).
And indeed, the Herodians’ failure to accept Syllaeus’ marriage proposal had dire
consequences (Joseph#st. 16.271-299). As a result of the failed alliance, Syllaeus
agreed to harbor brigands who were terrorizing Judea. This action, in turn, preadptly |
to the outbreak of hostilities between Herod and Syllaeus. After a senesidions
into each other’s territories, the incident culminated with Augustus growing ity

Herod, largely on account of Syllaeus’ exaggerated report of the damagetbdisH

men had inflicted in Arabia.
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This story of the Herodians’ actively refusing a desirable alliandeawgentile
spouse, combined with the fact that only one of the forty-nine Herodian marriages was to
a gentile identified as unconverted, suggests that, in agreement with Second Temple
views, the Herodians avoided exogamous marriage. The fact that the Herodians were
willing to be flexible on other points of Jewish law but were stringent in theitensis
on endogamous marriage suggests to both llan and Hadas-Lebel that Second Temple
Jews generally were united on their insistence upon endogamous mérriadeed, llan
argues that this view was held so widely and strongly that the Herodians hadyto marr

endogamously “to avoid disqualifying themselves as rulers in the eyes obipie.pé

6.2.3 Herodian Exogamy

While the Herodians, like their fellow Jews, eschewed exogamous marriages, the
appeal of marriage to gentile spouses was unquestionable. Our study of the alliance
system revealed that, while marriage within the biological family unitgeasrally
preferable, at times it would be more favorable to contract marriagiesen-family
members in order to develop alliances with other prominent Hafrsfact, while
marriage within the Herodian family itself was the most common type ofaga
strategy employed by the royal Jews, only somewhat less common werehgtisasn

Herodians and individuals of gentile backgrounds.

% bid., 15 and Hadas-Lebel, “Lesarriages,” 403.
“Ollan, Jewish Womerv,6.
“I HansonpPalestine in the Time of Jes® and Richardsoijerod, King of the Jewg3.
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Josephus’ histories preserve descriptions of nine marriages between kierodia
and partners of gentile origiis.For example, Antipater married Cypros, who hailed
from an illustrious Arabian family. Two of Herod’s sons married Glaphyra, thghter
of the king of Cappadocia. And Berenice married Polemo of Cilicia (Josefjtius,
14.120-121; 20.139-14War 1.180-182). Marriages between Herodians and non-royal
Jews, on the other hand, are less common in Josephus’ histories. In fact, only Herod
regularly married Jewish women of non-royal origins—three of his ten wivesnoare
royal Jewesses. The first of these marriages to non-royal Jewesses, however, occurred
when he was still a commoner and was not yet in a position to to marry royal wives
(Josephuswar1.241, 432).

The frequency of marriages to persons of gentile backgrounds, as opposed to the
dearth of marriages to non-royal Jews, is not surprising. Given that the kinskip syst
was an important factor in arranging marriages, oftentimes it would be mastlgeofor
a Herodian to contract an alliance with a neighboring ruler or his daughtér.fewi

exceptions, such individuals would be gentffes.

6.3 Conversion to Judaism and Marriage
The requirement to marry within the Jewish people did not necessarily clash wit
the Herodians’ interest in spouses of gentile origin, since conversion to Judaism was

viable option (Josephusg. Ap.257-261). That s, in Second Temple times one could

*2 Josephus’ references to Herodians marrying parofegentile backgrounds are as followgar 1.180-
182, 534-535; 2.114-11&nt. 14.120-121; 16.194-205, 16.215-216, 16.194-205:AB113, 18.334-335,
and 362. For an accounting of the number of peoptgntile origins who married into the Herodian
family, see, KokkinostHerodian Dynasty354-355.

“3 Doris (Ant. 14.300), the daughter of Simon ben Boethrst(15.319-323), and Cleopatra of Jerusalem
(Ant.17.18-22) are all identified as non-royal Jewishmeao.

“HansonpPalestine in the Time of Jes® and Richardsoijerod, King of the Jewg3.
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transform an exogamous marriage partner into an endogamous one through conversion, a
practice lacking clear biblical precedent. Josephus reminds us of the mogsfam

example of mass conversion to Judaism in antiquity when discussing Salome’s second
husband Costobarus. He relates that Costobarus’ family was displaced from its

traditional role as the priestly family in charge of service to the Iéamgod Koe when

John Hyrcanus the Hasmonean conquered their territory and forced the Idumaeans to
“adopt the customs and laws of the Jews” (Josegints]15.253-356 [Marcus and

Wikgren, LCL]).

In addition to this tale of mass conversion of an entire people to Judaism, stories
of individuals who sought to take on Jewish practices are not unknown in Josephus’
works. In most cases, the conversions are motivated by marriage. In factythe onl
undisputed example of a man converting to Judaism without the motivation of marriage
is Izates of Adiabene (JosephAsit. 20.17, 34-485> Josephus notes female converts to
Judaism independently of marriage somewhat more frequently. A Roman matron named
Fulvia, Queen Helena of Adiabene, and a group of married women from Daragscus
all identified as converts to Judaism (JosepAns,18.82; 20.17, 35{Var 2.559-561)"°

The most frequent context for mentioning conversion, however, is as a stipulation
for marriage into the Herodian family. For example, Salome’s family tdgeo her

proposed marriage to Syllaeus because he refused “to be initiated into the @fgteans

“ |zates’ brother, Monobazus, and his kinsmen may ladgso converted to Judaism, but Josephus is not
entirely clear on this poinpt. 20.75-96).

“% Louis Feldman notes that historical circumstareféect Josphus’ presentation of conversion. Givern
the expulsion of the Jews from Rome in 139 B.Criel #9 C.E. was allegedly connected to the Jews’
attempt to convert gentiles, the issue of conversgias a delicate one. Hence, Josephus moderatesbi
prohibitions on intermarriage and instead focusemaintaining the purity of the priestly line thgiu
avoiding intermarriage. Indeed, the story of thewersion of the royal family of Abidene is the ynl
propaganda for conversion in his writings. Seeis ¢l FeldmanStudies in Josephus’ Rewritten Bible
(Leiden: Brill, 1998), 196-199 and 544.
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Jews before the weddingfigoonkato LoAAaog 8¢ a&ovvtwv avtov éyyoadnvat toig

t@v Tovdaiwv €0eat kail TOTe Yapelv dGAAwS yap ovk elvat duvatov) (Josephusint.,

16.225 [Marcus and Wikgren, LCL]). Epiphanes, son of King Antiochus of Commagene,
was similarly unable to marry the Hasmonean princess Drusilla sincadgeteon his
promise to convert to Judaism at the eleventh hour (Jose@mi20.139-147). That is,
“Epiphanes, son of King Antiochus, had rejected the marriage since he was nottailling
convert to the Jewish religion, although he had previously contracted with her
[Drusilla’s] father to do so (Josephust. 20.142 [Feldman, LCL]). Herodian marriage
partners who greeted the demand to convert to Judaism more positively include Azizus
king of Emesa, who consented to circumcision prior to marrying Drusilla, and Polemo
king of Cilicia, who agreed to submit to circumcision in order to marry Berenice
(Josephusint.20.139-140, 145-147).

The marriages between Herodians and individuals of gentile backgrounds
discussed thus far fit into one of two categories. There is one openly exogamous
marriage (that of Drusilla and Felix) and four marriages where Josephustgxgtiates
the demand to adopt Jewish observance. The majority of the marriages between Jews
and spouses of gentile backgrounds described in Josephus’ writings, however, do not
conform to either of these two models but rather represent a third option: sédince a
whether or not the gentile spouse took on Jewish practices or not. For example, Josephus
describes Herodian marriages with women of gentile backgrounds, such as Cypros,
Jotape, and Glaphyra, without noting whether or not they adopted Jewish observances or

not (Josephus/Var 1.180-182, 475-478; 2.114-11&nt. 18.109-113, 140).
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Circumstantial evidence suggests that these six marriages were not i@@hside
problematic from the standpoint of Second Temple Judaism. Indeed, despite Josephus’
silence as to whether these women converted prior to their marriage, Josepmat does
condemn any of the marriages as illicit, nor do any of the personalities merntidme
writings. This is in contrast to Josephus’ open condemnation of the marriages that he
appraises as exogamous, making his silence in these six cases all thellmgrelf
Josephus’ own presentation of the unions is not compelling enough, it is also true that the
Herodians thus far do not show a pattern of engaging in illicit unions. Indeed, Dsusilla’
marriage to Felix is the only certain unlawful exogamous marriage athertderodians.
Moreover, the Herodians’ refusal to abide the marriage of Salome to Syllaeus whhout
latter's conversion suggests that family policy required avoiding unlawful ufficfike
historian’s failure to criticize these six outside marriages, combirtbdhe frequency of
this type of marriages and lack of public opposition to these unions, suggests that these
unusual royal marriages were not viewed as violating the prohibition of exogamous
marriages; examining some of these marriages more closely reveaiagpects that
strengthen this viewpoint, and may help explain why this is so.

Josephus identifies Herod’s fourth wife, Malthace, as a Samaritan (Joséfaus,
1.562). Even though there is no mention of Malthace’s conversion prior to marriage into
the Herodian family, the acceptability of her marriage to Herod if/ebesived
(Josephuswar 1.562). First, Josephus does not hint that the union was problematic in

any way, despite the fact that he does not shy away from criticizingddals husband,

*" Drusilla’s marriage is discussed in further depgfow. Her marriage did not develop out of Heradia
family marriage policy. On the contrary, her mage was inspired by passion and not arranged by her
family.
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Herod?® Second, Malthace’s sons ruled over various areas of the land of Israel without
encountering any opposition based on their lineage. For example, Malthace’saidest s
Archelaus succeeded Herod as the king of the Jews, and her younger son Herod Antipas
ruled as the tetrarch of the Galilee. Moreover, although popular protests broke ogit durin
Archelaus’ rule, none of the discontented factions sought to defame the regent due to his
mother’s gentile background (Josephar 17.193-320). Both of these factors suggest,

in turn, that despite the absence of a reference to their mother’s contedingpism,
Malthace’s sons were regarded as Jews.

In the case of Herod’s marriage to Malthace, the absence of a reference to
conversion may not be happenstance, but rather may be attributed to Malthace’s
Samaritan origins. Although Hadas-Lebel argues that this union was permissible s
marriage to a Samaritan woman was not considered in violation of the requitement
marry within the Jewish people in late Second Temple times, few agree with her
conclusion®® Indeed, by the Herodian era, the line demarcating Jews from Samaritans
was clear. For example, a number of texts, including the books of Ezra, Luke, and John
note the animosity between the two groups (Ezra 4:1-24; Luke 10:29-37; John 4:7-42).
Kokkinos’ argument for the legality of the union is more promising. Kokkinos argues

that one should not necessarily understand Malthace’s identification as at&a@san

8 Hadas-Lebel, “Les mariages,” 399.

“91bid., 399. The historic connection of the Samaritan ewlish people has been discussed extensively
elsewhere and will not be reviewed here (Natharr,3tistory of the Samaritari®New York: P. Lang,
1989]). Suffice it to say the Samaritans share with thes)tén idea of the sacred authority of the Torah and
a common land. Even if at one point in historytilve groups were viewed as one entity more or legs,
the fourth century B.C.E. at the latest, Jews aamid@itans were viewed as two distinct, often cotifig
groups. For example, Ezra 4 records a disagreemednween them. In particular, the Jews were sgakin
have the Samaritans declared unfit to work in tmple. Additionally, the New Testament parabl¢hef
“Good Samaritan” as well as John’s gospel sugdhatthe Jews and Samaritans were in an adversarial
relationship to one another (Luke 10:29-37; Jolh4R). Contrary to the evidence suggesting thatwo
groups were divided, Hadas-Lebel turns to a lasdmiidic text to argue that Second Temple Jews could
lawfully contract marriages with Samaritans, b Tralmud is not a good source for the Herodian era.
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indication of her religious loyalties any more than the epitaph that idertiéeod as an
Idumean explains his religious loyalti®sIndeed, Kokkinos thinks that it is probable
that Malthace was a Jewess from the region of Samaria and not a Samaritiagidon/t

While there are clear grounds for defending the legality of the marridgerot
and Malthace, namely that she may have been a Jewess resident in Sao@p@sad to
a Samaritan by religion, this explanation cannot account for any of the other five
marriages of gentiles to members of the Herodian family. For exampki@us points
two of Herod’s sons married Glaphyra, the daughter of Archelaus, the damdlef
Cappadocia, without encountering any oppositoiierod himself boasted of the
marriages that he arranged for his children, including Alexander’'s matoaglaphyra,
as being among “the most brilliant marriages” (Josephnts 16.97 [Marcus and
Wikgren, LCL]). Similarly, Josephus refrains from condemning Antipaterisiagge to
Cypros, an Arabian, and Herod Antipas’ marriage to the daughter of Aretas, the king of
Petra (Josephulyar1.181;Ant.18.109)

Noticing that there is no mention of the conversion of gentile women who married
into the Herodian family, whereas men who sought to marry Herodian pringesses
nearly uniformly met with the demand that they convert, many scholars believe that
Josephus’ omissions should be understood at face value, namely, that gentile women did
not need to convert to marry Jewish m&rScholars who hold this position, including

Tal llan, Mireille Hadas-Lebel, and Shaye Cohen, believe that the women whedna

*0 Kokkinos,Herodian Dynasty223-224.

*! |bid., 223-224.

2 Hadas-Lebel, “Les mariages,” 399-400.

*3 Felix is the only gentile man who does not adaptaism when he marries a Herodian princess.
Kokkinos also identifies Salome’s husband Alexas h gentile who marries into the Herodian family
without first converting to Judaism (Kokkindserodian Dynasty355). Kokkinos’ identification of
Alexas | as a gentile does not accord with the g@rseholarly consensus that Alexas | was a Jew.
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into the Herodian line followed the precedent set for them in the Bible. In other words,
patrilineal descent continued to determine Jewish identity and religiousdsyalthe
first centuries B.C.E. and CE.

Biblical narratives rarely present women as having loyalties indepefmdent
those of their husbands, or at least the Bible presumes that voaglennotto have
loyalties independent of those espoused by their husBarBtscause Israelite (and later
Jewish) families were normally patrilocal, that is to say, the macoagle resided with
the husband’s family, a woman was expected to adopt the gods of her husband’s clan
upon marriage or, minimally, to give up her connections to her ancestral tfeifiesn
if the wife did not adopt Israelite customs, her children living in an Israsliteext
generally would have done so. Consequently, the children born of Israelite fathers a
women of gentile origins were considered Israelites. Again, the evideows that the
patrilineal principle determined identity.

Although an appeal to the patrilineal principle combined with the practice of
patrilocality might be useful to explain the apparent permissibility of no&tye
marriages of gentile women into the Herodian family, these concepts @anot

account for all of these marriages. Indeed, although marriage to a Jewish malhlynorm

*lan, “Intermarriage,”11-12 ; Hadas-Lebel , “Leamiages” 397 and 403; S. Coh&egginnings 156-

170. While it is clear that the patrilineal pripleg was the dominant factor in determining desdéset,
patrilineal principle does not fully account foetmarriage practices of the Herodian family. Gitles
desirability of the Hasmonean princesses as marpagtners, Hanson argues that cognatic descanisth
patrilineal descent complemented by matrilineatdag best describes how status and honor weregass
on among the royal Jews (Hanson, “Genealogy anddds$ 76, 82-83 and Hadas-Lebel, “Les mariages,”
403).

*5 For example, the marriages of Joseph, Moses, D&aidmon, and Boaz to women of gentile origins
were not problematic. Similarly, Esther, the onamed biblical woman who married a gentile man, was
not condemned for her marriage to a gentile ki@gexisting with the view that marriage with gentile
women in particular was unproblematic is a lesstiyesview of this type of marriage. For exampieng
Solomon’s many foreign wives are identified as hgwiompromised his loyalty to the Israelite delty (
Kings 11:1-8).

¢ Hadas-Lebel, “Les mariages,” 400.
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meant that a woman'’s religious loyalties changed to those favored by tisé pewople,
Josephus’ disparaging comments about Anilaeus’ marriage to the Parthizacden's

wife, who continued to worship the pagan gods of her family while married to a Jew,
suggest that marriage to a Jewish man was not always sufficient to do soy3pSeph
18.344-352; 20:35). Likewise, Queen Helena of Adiabene’s conversion to Judaism
independent of marriage (it is unclear if Helena’s husband was deceasetimé tbie

her conversion) indicates that the patrilineal principle combined with the effect of
patrilocal living were not always determinative in establishing a womayedties.

Indeed, relating the conversion of Queen Helena, Josephus makes it clear that wome
sometimes could and did adopt their own identities. He writes of her conversion:
“Helena had likewise been instructed by another Jew and had been brought over to thei
laws” (Josephudint. 20.35 [Feldman, LCL]). Similarly, Josephus’ account of the

women of Damascus who followed Jewish practices while married to gentile me
indicates that women could express their own religious loyalties independently
marriage (Josephugyar 2.560-561). Together, the stories of the Parthian commander’s
wife, Queen Helena, and the women of Damascus indicate that the patrilineiglgprinc
alone cannot fully explain why Josephus does not condemn these five Herodian marriage
to gentiles in which conversion is not mentioned.

Indeed, Josephus’ general view, in agreement with a popular Second Temple
position (see section 6.1), is that marriages to both gentilentewomerare equally
problematic. Returning to his description of Anilaeus’ marriage, Josephus, iges
actions were quite contrary to Hebraic custom and not consonant with their |#wed, in

he had taken a gentile wiféJosephusAnt. 18.344-352 [Feldman, LCL]; emphasis
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mine). Similarly, Josephus’ summary of the biblical stories about King Solomon
indicates that he considered marriage to gentile women to be prohibited. He writes
“...not satisfied with the women of his own country alone, he [Solomon] married many
from foreign nations as well...thereby transgressing the laws of Moses whddorba
marriage with persons of other races” (Josephns,8.191 [Marcus, LCL]).

If the patrilineal principle alone cannot explain Josephus’ matter-of-fact
descriptions the Herodians’ marriages to gentile women, then perhaps some ther fac
might have been involved. For example, maybe all of the gentile women who married
into the Herodian family lived as pious Jewesses while married to theiras@ands.
Alternatively, perhaps these women converted to Judaism as a condition of enangag
Josephus may have simply failed to mention it? Indeed, the omission of the conversion
stories of these four women (four gentile women were partners to fieelide
marriages; Glaphyra married into the family twice) may merelynbacaident of
transmission. On the other hand, their omission may relate to the lack of drama of a
woman'’s conversion to Judaism compared to the circumcision requirement for men. Not
subject to circumcision, instead only requiring the adoption of Jewish practammsliag
to the stories of the conversion of Queen Helena and the women from Damascus, perhaps
a woman’s adoption of Judaismas almost expected and certainly not noteworthy in
comparison to the greater physical (and psychological) trauma that acoamésion

entailed®’ Indeed, Josephus’ only two references to female converts are atypical ones,

*"In theory, all the men who converted to Judaisoukhhave undergone circumcision. It is likely,
however, that many of the male converts underwieotimcision as children. Despite the fact thatiemic
literature on Jews and Judaism invariably conngotsimcision to Jews by describing it as a markhef
uniqueness of the Jews, the Jews were not thegoolyp in antiquity to practice circumcision. For
example, among Arabs and Egyptians circumcisionneasly universal (S. Cohefhe Beginnings of
Jewishness}2-49, esp., 45). For reference to women’s coimmenstuals, and the lack thereof until the
publication of the rabbinic corpus, see llan, “Imtarriage,” 1, 10 and S. CoheéBeginnings156 and 170.
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that is to say, they are not prompted by marriage (Josefphtu20:35;War 2.560-561).
Moreover, the prominence of conversion to Judaism in many of the marriage negotiations
with gentile spouses and the negative assessment of the three casesnopastt

biblical marriages to unconverted gentiles suggest that we should takerd mbhsat

these fivemarriages to women for whom no information about the conversion status is
given.

Most of Josephus’ references to the five Herodian marriages to women from
gentile backgrounds are very brief. Indeed, in the majority of the casesrbby cites
the names of the Herodian groom and the gentile bride and rarely mentions the bride
again. In contrast to his generally taciturn descriptions of most of thesagpearnin one
case Josephus offers a more expansive marital history: Glaphyra’sgaaoriavo
different Herodian princes is described in comparatively more detail.

Josephus initially relates that when Alexander came of age his fathod Her
married him to Glaphyra, the daughter of Archelaus, the king of Cappado@al{ies
Ant.16.11). Glaphyra reappears frequently in Josephus’ narratives. On one occasion,
she is cited in relationship to her snubbing of the women of the Herodian court for their
comparatively common lineage (JoseplArst, 16.193). Glaphyra is also mentioned in
connection with the palace intrigue surrounding her husband Alexander, as wals relate
above in section 5.2 (Josephugr 1.508-510Ant. 16.261-270, 328-334). Josephus’
final reference to this marriage notes the fate of the couple’s sonélgfxander’s
execution (Josephudnt.17.12). Later, Josephus reveals that Alexander and Glaphyra’s
great grandchildren “abandoned from their birth the observance of Jewish custbms a

adopted in their place the ways of the Greeks,” a comment that would not make sense if
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Alexander and Glaphyra’s children were considered gentiles (Josdptiuk3.141
[Feldman, LCL]).

So far, the marital history of Alexander and Glaphyra agrees with theesth
view that patrilineal descent determined Jewish identity. Indeed, even thoughukose
never mentions a conversion in connection with the Cappadocian princess’s marriage to
the Herodian prince, it is clear that the offspring from the union were consi@svisth J
and the gentile status of the mother was not problematic for marriage into tuater
line. The rest of Josephus’ presentation of Glaphyra’s biography, however, may
complicate this view somewhat.

After Alexander’s execution, Glaphyra marries Juba, a king of Libyaghoase
War2.115;Ant.17.349). Following Juba’s death in turn, Glaphyra goes back to
Cappadocia, where she lives as a widow (Josepias?.115). At this point, Archelaus,
the half-brother of Glaphyra’s first husband, visits Cappadocia and falls in |dvéheit
princess (Josephud/ar 2.115). As a result, Archelaus promptly divorces his wife and
marries Glaphyra (JosephWar 2.115;Ant. 17.349). Both Archelaus and Glaphyra are
criticized for their marriage. Archelaus is accused of transgigeise ancestral laws by
marrying his brother’s wife, a union prohibited by the Torah (Lev 18:16; 20:21,
JosephusAnt. 17.349); notably he is not criticized for marrying a gentile woman.
Josephus’ condemnation of Glaphyra'’s role in the marriage is less expli@phdes
reports that Glaphyra experienced a vision of her deceased first husband retuhging
In the dream, Alexander accuses Glaphyra:

For though you were betrothed and married to me as a virgin, and children

were born to us, you let yourself forget my love in your desire to marry

again. But not content even with this outrage, you had the temerity to take
still a third bridegroom to your bed, and in an indecent and shameless
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manner you again became a member of my family by entering into marriage
with Archelaus, your own brother-in-law and my own brother. (Josephus,
Ant.17.352-353 [Marcus and Wikgren, LCL])
Alexander does not blame his brother Archelaus for entering into the biblicallypipedhi
marriage (Lev 18:16; 20:2%5. Instead, his condemnation is directed at his Cappadocian
widow. He twice stresses the endogamous problem which prohibited Glaphyra’s union
with Archelaus, namely that he was “your own brother-in-law and my own brother.”
Furthermore, his criticism of his widow specifically refers to requirgmef levirate
marriage—a biblically based marriage practice incumbedewrsthat trumped the
incest prohibitions of Leviticus 18 and 20: Levirate marriage permitted maosa
brother’s widow in the event that the deceased had not sired heirs (Deut 25:5-10).
Josephus’ final criticism of this marriage is more circumspect. Hesstadt
Glaphyra died unexpectedly two days after experiencing this disturbing wiher first
husband. By juxtaposing her untimely death with the vision of her husband from beyond,
Josephus suggests some measure of divine retribution for her illicit gearfidis is
particularly true since immediately after describing Glaplsyvésion and death,
Josephus explains why he includes these sorts of stories in his histories altlaoygh m
would consider them superfluous to his larger history of the Jews (JosAphus,
17.354). Josephus responds:
| do not consider such stories extraneous to my history, since...they
provide instances of something bearing on the immortality of the soul
and of the way in which God’s providence embraces the affairs of man.
(Josephusint. 17.354 [Marcus and Wikgren, LCL])

It is notable that while Glaphyra is neither Herodian nor of Jewish origirshieisand not

her Jewish-born husband who is presented as meeting an untimely death due to their

%8 The incestuous nature of this marriage is destribenore detail below in section 5.6.
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illicit marriage, a union only proscribed by the terms of Jewish law. Giveéisiaphyra
was condemned for her failure to comply with the Jewish prohibition on marrying a
husband’s brother, it is possible that her status vis-a-vis Judaism is more ctmplex
first might seen??

Whether gentile women changed religious loyalties as a condition of marriage
into the Herodian royal house or whether the gentile status of the potential iHerodia
brides was not considered an obstacle to marnaitethe royal Jews, it is probable that
the marriages between women of gentile backgrounds and Herodians wemnelveithi
bounds of acceptable Jewish practice in antiquity. Josephus’ virulent reactions to the
three clear cases of intermarriage in his histories, including hisiveegapraisal of
Drusilla’s marriage to Felix, compared to his matter-of-fact descriptibttee marriages
between Herodian princes and women of gentile backgrounds, suggests that these
marriages were not seen as being in violation of Jewish law as it was itgernpre
Roman Palestin€. Moreover, the one case of marriage to a woman of gentile origins
where Josephus is less circumspect in his description may suggest thaéthe wif
Glaphyra, did adopt Judaism (at least while married to Herodian men) even though no
mention of conversion was made in the account of her marriage.

In view of the fact that highly desirable marriages were called dféipbtential
gentile partner did not follow through with conversion to Judaism, it seems lialyhie
prohibition against mixed marriages was one aspect of biblical law thestdcemward to

the late Second Temple period with tremendous force. This is especiallintei¢he

%9 Kokkinos,Herodian Dynasty355. Even Kokkinos, who is loathe to admit that erodians were pious
Jews, believes that the Cappodocian princess, @lapbhecame a Jew upon marriage into Herod’s family
%0 CompareAnt. 11.303-312; 18.344-352; 20.141-14AMar 1.180-182, 475-478; 2.114-11A8nt.18.109-
113, 140.
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Herodians, who approached some aspects of Jewish law with a good deal oftfiexibili
appear to have taken the call to refrain from exogamous marriage quite gerladsked,

the only certain example of a Herodian marriage that violates this prohilbitairof

Drusilla and Felix, is a union of passion; the marriage was not vetted by theidey.

On the contrary, Drusilla is described as having run off with the Roman governor
(Josephusint. 20.142-143). Given the above scenario, the avoidance of marriage with
unconverted gentiles was not an exceptional practice among Second Temgfe Qews.
the contrary, the avoidance of these types of unions represented normative aretiaccept

Jewish practice.

6.3 Endogamy and Incestuous Marriages

We have suggested that the Herodians largely upheld the wider definition of
endogamy. That is, they actively avoided marriage to unconverted gentile men in favor
of marriage to Jews. The royal Jews were also beholden to the narrowerathefihthe
term, namely they regularly married both blood relatives and relatives byagearr
Although the Bible does not contain any universal positive commandments calling upon
individuals to marry relatives through blood or marriage, marriages between kin are
frequent in the Bibl& The model of marriage illustrated by the ancestor narratives in

Genesis, for example, is almost exclusively in concert with the narrowsitidefof

1 Hadas-Lebel, “Les mariages,” 403 and llan, “Intarriage,” 15.
%2 Kunin, Logic of Incest56-57 and Richardsohlerod, King of the Jewg3.
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endogamy?® The unions of Abram and Sarai, Isaac and Rebecca, as well as Jacob with
both Leah and Rachel are all examples of kin marriages (Gen 12:9; 19:10; 28:3, 9).

The members of the Herodian family reproduced this biblical model for kin
marriages in arranging their unions. Indeed, references to marriggestie royal
house are common in Josephus’ histoffe3he expectation among the royal family that
Jews would not only marry other Jews but also conform to the narrower definition of
endogamy can be discerned from one of Pheroras’ requests to Herod. Pheroras implored
Herod to change the marital arrangements that he had decreed for his famibers by
pointing out that “the palace contained a numerous family” to whom various family
members could be united in marriage{nvtipoAet d¢ TOAANG 0VONG YeVERS KATA TO
Paoideov petabetval tovg yapovg noav) (JosephusiVar 1.562 [Thackeray]; also,
1.563)%° Pheroras’ appraisal of the situation is accurate, as Josephus describés at leas
twenty-two kin marriages entered into by thirty-nine HerodfdnSeventeen of the
twenty-two endogamous marriages were consanguineous, or unions with bloodsrelative
such as cousin marriages and uncle-niece unions, the most popular forms of endogamous
marriage entered into by the Herodidhd=or example, the marriages of Phasaelus Il and

Salampsio, Josephus Il and Olympias, and Pheroras’ two sons to Herod’s daughters are

% The odd practice of levirate marriage is the efioego this rule (Deut 25:5-6).

% Sarai was Abram’s half-sister, Rebecca was thedgraughter of Isaac’s father’s brother, and Raahél
Leah were the daughters of Jacob’s mother’s brother

8 Kokkinos,Herodian Dynasty354.

% Marriages between not-too-distant family membeesevthe rule, not the exception (Josephiiar
1.483-484, 561-566 andint. 12.186-187, 16.194-200). Even the Herodian léksltylto marry within the
family, Herod the Great himself, counted a cousid aiece among his ten wives (Josephuar 1.563).
The high incidence of intra-marriage within the éi#ian-line, in combination with the practice of
recycling of the names of prominent family membernsans that the Herodian family tree is a tangled.w
The complexity of the family tree is further exdzatied by the reality that the English language ahoés
include terms describing relationships that arece&aough to illustrate the relationship of theimas
Herodian family members to each other easily.

" Hanson, “Marriage and Divorce,” 144.

% RichardsonHerod, King of the Jewd3.
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all examples of cousin marriages. Herod Philip I's marriage to Herodiasnthefki
Chalcis’ marriage to Berenice, and Herod’s marriage to his niece amgtes of uncle-
niece unions (Josephusnt. 17.19-22, 322; 18.136; 19.354). The other five endogamous
marriages entered into by the Herodians are affinal, that is, betwagva®by
marriage’? For example, the marriage of Pheroras to the daughter of Alexander | is
affinal, since a sister’s husband’s brother married a brother’'s wités $Josephudyar
1.483). In the case of Alexas’ son marrying the daughter of Salome |, a mother’'s
husband’s son married a father’'s wife’s daughter (Josejfas].566).

Given the frequency of marriages within the Jewish royal familyf itsed
Herodians had a particular interest in knowledge of the biblical laws prohibéitajrc
couplings of relatives by blood and marrid§eProhibited incestuous relationships are
detailed in Leviticus 18 and 20 and Deut 27:20, 22, and 23. These forbidden couplings
include one’s biological and stepparents, sisters (full, half, and step), grahtitaug
aunts, aunts-in-law, daughters-in-law, and sisters-in-law, among Gthéxther
legislation prohibited union with one’s brother’s wife (Lev 18:16; 20:21). The only
exception to this rule was levirate marriage, an obscure custom in which a lrotie
marry the wife of his childless, deceased brother specifically to sirédarciine name of

his brother. The child of this union would then go on to inherit the portion due to the

9 Hanson, “Marriage and Divorce,” 144.

0 Ancient Jewish conceptions of desirable marriagigners were informed by the conflicting goals of
marrying within the biologically connected familgty at the same time, avoiding relationships therew
considered incestuous (Kunimgic of Incest265).

" The vast majority of ancient literature appearkawe been written by men for men, hence the alkeseic
reciprocal male relatives for the female onesdistethe biblical texts outlining prohibited relatiships.
For example, while biblical legislation prohibiteetmarriage of a nephew to an aunt, the correspgndi
union of a niece to an uncle is not specificallylawved (Instone-BreweBhivorce and Remarriageé§8).
Nonetheless, later rabbinic enactments would dlisdoophole by adding uncle-niece unions toigsdf
prohibited pairings—a coupling that Essenes al$t techave been illicit (CD 5; Kokkinosjerodian
Dynasty,354; SatlowJewish Marriage]144 and Instone-BrewebDivorce and Remarriage8). Josephus’
description of the six uncle-niece unions amongHbeodians suggests that he considered these ¢ypes
marriages licit (Josephuént.17.18-19; 18.136-137; 19.354).
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deceased brother (Deut 25:5%8)If the brother of the deceased refused to fulfill his duty

as the levir, he had to undergo a humiliating public ritual to free himself of his todsliga

(Deut 25:7-10)2 The Bible reserves the most stringent regulations for marital partners

for the priestly class alone. In addition to the prohibitions against incestuous tmions

which all Jews are subject, priests must abide by further prohibitions aimedeatipg

the purity of the priestly line. These special restrictions bar priestsnramying women

who were captives, divorcées, or known to have been sexually promiscuous (Lev 21:6-8).
Josephus is clearly aware that the Bible prohibits certain marriagenstaps’*

In Apion,for instancehe notes the importance of avoiding marriage to one “ineligible on

account of nearness of kin” (Josephig, Ap.2.198-203 [Thackeray, LCL]). Hints in

Josephus’ writings suggest that the Herodian family was also familiabiitbal

legislation regarding incestuous relationships. The very fact that the vasitynaf] the

royal Jewish intra-marriages described by Josephus conform to bibhcaldeates that

the Herodians knew the laws regarding prohibited couplings. Moreover, it is nbtzible t

"2 The rabbis dealt with the conflict between LeviB3and 20:21, on the one hand, which prohibit
marriage between a man with his sister-in-law, Witgut 25:5-10, on the other hand, which calls for
levirate marriage, by stating that levirate margiggonly applicable when a married brother dighouit
having produced offspringy(Ned.3:5).

3 By Josephus’ time, levirate marriage may havedlgrdisappeared. The sectarian scrolls from thedDe
Sea do not mention levirate marriage and the ref@®to the practice in Josephus and Philo are
intermixed with a Greek practice with similar fei@s to levirate marriagepiklerate(Satlow,Jewish
Marriage, 186-189). Even the New Testament story of the Beelek testing Jesus with a question about
protocol for levirate marriage might be a theoudtiest of Jesus’ facility with the Law; this ipesially

so, given the fanciful nature of the legal dilempased to Jesus, namely the identification of tlmusp of
a woman who had undergone multiple levirate maesaafter the resurrection (Mk 12:19-23; Matt 22:24-
28; Luke 20:28-33). Moreover, less than one huthdifey years after Josephus’ death we have coacret
evidence of the prohibition of this biblically maatdd practice. Rabbinic law seems to be unconfflerta
with the concept of levirate marriage. Consequyenthder rabbinic law a manustexercise his “right of
refusal” to release the widow to marry someone @fsg/im Halevy DonimTo Be a JeviNew York:

Basic Books, 1972], 290). The Mishnah reads: “Betime the duty of levirate marriage came befoee th
duty ofhalitzahwhen they acted intent on fulfilling a religioustgubut now when they so act, but not
intent on fulfilling a religious duty; they havejemed that the duty dfialitzahcomes before the duty of
levirate marriage”rg. Bekh.1:7 [Danby]). Also, seb. Yev.39b; 106b.

" Also see the detailed criteria for marriage itite priestly class that Philo describes (Ptipec. Laws
1.101-111).
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the alleged long-term intimate relationship that Josephus describes étvedderodian
siblings, Agrippa Il and Berenice, is never formalized by marriagepbhos Ant.
20.145-146Y> Indeed, once rumors started to circulate about this relationship, Berenice
quickly married Polemo to quell the rumors. Despite the Herodians’ active aweiofanc
incestuous marriages, Josephus notes that two prominent royal marriaged tha@ate

biblical laws of prohibited pairings in his estimation.

6.4 Marriage to a Half-Brother's Former Wife

One of the marriages that Josephus condemns as in violation of Jewish law is that
of Herodias and Herod Antipas (JoseplArst, 18.109-115). As noted above, Herodias’
first marriage was to her half-uncle, Herod Philip in 1 or 2 & Her second marriage
was to her first husband’s half-brother, Herod Antipas, around 23’Cl&sephus,
cognizant of the biblical prohibition against marrying a brother’s wife, condétarsd
Antipas’ marriage proposal to Herodias as being particularly “brazesghusAnt.
18.110). Elsewhere Josephus defines this brazenness when he comments that “Herodias,
taking it into her head to flout the way of our fathers, married Herod, her husband’s
brother by the same father” (Josephust. 18.130-142 [Feldman, LCL]).

The New Testament provides outside confirmation about the historicity of this

marriage and corroborates Josephus’ view that the union was illicit (Matt 1Kt&r4;

5 Although not formalized by law, the Romans hadrtben ideas about intermarriage. For example, it
has been suggested that one of the reasons treatiB&s relationship to Titus never led to marriage
because the idea of a marriage between a Jewessm@nthinent Roman citizen was considered repugnant
to Roman sensibilities. See Louis H. FeldmisephugCambridge, MA.: Harvard University Press,
1965), 79.

" There is some confusion over Herodias’ husbandipgr name. Compa#nt.18.110-111 to Matthew
14:3, Mark 6:17, and Luke 3:19.

" Herodias’ second husband is also her half-uncle.
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6:14-29; Luke 3:19-20). For example, Matthew records: “For Herod [Antipas] had
arrested John [the Baptist], bound him, and put him in prison on account of Herodias, his
brother Philip’s wife, because John had been telling him, ‘It is not lawful for you to have
her.” (ovx é€eotiv oo éxewv avtv) (Matt 14:3-4). In Mark the problematic aspect of

the union is made clearer. Mark cites John the Baptist as saying, “It is notflawfal

to have your brother’s wife’dft ook é€eotiv ool éxerv v yuvaika tod adeApov oov)

(Mark 6:18).

Josephus also criticizes the Herodian prince Archelaus for an unlawfihgearr
Archelaus’ transgression lies in marrying his deceased half-brothiée’sGlaphyra, the
daughter of the Cappadocian king. In reading the two versions of Glaphyraal marit
history, one learns that Glaphyra originally married a certain Alexandee ¢fdrodian
line sometime before 10 B.C.E. (JosepMiay2.114-116Ant.17.340-341). Following
Alexander’s death, she married Juba, king of LiByafter her marriage to Juba ended,
whether by divorce or his demise, she rapidly married another Herodian, Archelaus, her
first husband’s half-brother, around 6 C.E. While Glaphyra’s first and secomnidgesr
are not viewed negatively, harsh language condemns her third marriage. Josephus
describes it as an “outrage” and deems it “abhorrent.”

Josephus is careful to point out that Glaphyra had children with her first husband.
Consequently, Archelaus cannot have excused his marriage to his deceasedhealsbrot
former wife as a means of fulfilling the biblical concept of levirate rage, although
Levirate marriage was not in practice in late Second Temple timgspldusAnt.

17.341). Josephus, referring to the biblical legislation of Lev 18:16 and 20:21, writes:

8 Herod had Alexander executed along with his brogristobulus (Josephu$yar 1.550).
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And he [Archelaus] transgressed ancestral law in marrying Glaphyra...wh
had been the wife of his brother Alexandadhad borne him children, for
it is abhorrent to the Jews to marry the wife of a brother. (Josephius,
17.340-341[Marcus and Wikgren, LCL]; emphasis mine)

Josephus further stresses his disapproval of his marriage in his retellingpiohahat

Glaphyra had of an encounter with her long-dead first husband related abopéydpse

War2.116). Lastly, in juxtaposing Alexander’s appearance from beyond withGéphyr
untimely death two days later, Josephus suggests some measure of divineorefobut
her illicit marriage.

What is significant about the problematic marriages that both Herodias and
Glaphyra are involved in is that while Josephus presents the marriages asgviolat
Jewish law (an assessment with which the scholarly world conthesyarriages are not
invalid (JosephusNar2.114-116Ant. 17.340-341; 18.116-117). Moreover, while the
New Testament indicates that John the Baptist publicly condemned Herod Antipas’
marriage to Herodias (Matt 14:1-12; Mark 6:14-29; Luke 3:19; Josephu4,8.116-

117), the extent to which the public would have agreed with John’s view is unclear.
Indeed, although John was a popular figure according to the Gospels (Matt 3:5; 14:5:
Mark 1:5; John 3:22-23: 4:1), the New Testament credits criticism of Antipa®i uni
solely to John, not to his followers as wellMoreover, Herod Antipas only imprisons
John, not his disciples too, for his censure of the marriage (Matt 14:3; Mark 6:17; Luke
3:20). Furthermore, even if John’s disciples agreed with his assessment of tagemarr
we have no indication that Jews more generally protested the union.

The historical record on Archelaus and Glaphyra’s marriage, which took place

some twenty-nine years prior, is more certain. No source suggests that the publi

¥ His popularity is also reflected in the fact tasephus refers to him (JosephAst. 18.109-117).
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protested their marriage, a detail of particular significance sincieefaus was a sitting

ruler at the time of his marriage to Glaphyra. Indeed, even though Arcreiajects

rose up against him sometime after the union took place, Josephus identifies the impetus
behind these revolts as Archelaus’ cruelty and tyranny; his marriage tdffhsdtiaer’s

wife is not mentioned (Josephus)t. 17.342).

The lack of public outrage at Archelaus’ illicit marriage, combined with the
guestionable extent to which the public would have agreed with John the Baptist's
appraisal of Herod Antipas and Herodias’ marriage is notable. Naturally, itsiblgos
that the public agreed with Josephus in finding these unions to be unlawful; he may have
simply chosen to omit the public’s reaction from his history. Yet the fact toaditting
Herodian rulers marry their half-brothers’ wives is striking. Given the ghioge
possible that some Jews considered these unions licit in contravention to Josephus’
assessment of these marriages.

Reviewing the authoritative texts that Josephus and his contemporaries would
have had access to, namely the biblical texts, we see that Leviticus tahdeaits sexual
contact with a brother’s wife (Lev 18:16; 20:21). The most straightforwardngadli
the Bible suggests that Josephus is right in condemning marriages whereshratirgr
the same woman in succession. However, the Bible’s presentation of prohibited sexual
pairings related to a sister opens up the possibility that some Jews might not have
understood the biblical injunctions against marrying a brother’s wife in the saynthat
Josephus did.

The verse clarifying illicit couplings relating to sisters is much necqgansive

than the corresponding treatment of the statement concerning brothers. Foleeiaan
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discussion in Lev 18:16 of prohibited pairings connected to a brother reads as follows,

“You shall not uncover the nakedness of your brother’s wife; it is your brother’s

concerns relationships connected to a sister, reads, “You shall not uncover thessikedn

of your sister, your father’s daughter or your mother’s daughter, whethreabbome or

..........

There is a notable difference between the introductions of the sister and brother in the
respective legal statements. In contrast to the prohibition in Lev 18:16tagaimging a
brother’s wife, the teaching on prohibited sexual relations involving a sidterif©8:9
inserts a gloss defining who exactly is to be considered a sister for tlosesiqf the

law at hand. This gloss is explicit in that it includes half-sisters,hehebnceived in

licit marital relationships or through pre-marital or extra-margtdtrons of some kind,

as prohibited sexual partners. The statement about illicit pairings connectethtrdyr
however, does not qualify its use of the term “brother” (Lev 18:16).

If we adopt the most literal reading of the biblical text, Leviticus’ proioibion
marriage to one’s brother’s wife does not similarly disqualify marriageéhalf-brother’s
wife.®% Given that a literal reading of the Torah permits this type of union, it is p@ssibl
that Josephus’ view of the unlawfulness of these unions might not have necessarily
represented the general Jewish view of marriage to a half-brothé&’snwiRoman
Palestine. Indeed, it is of note that the one text that indicates that thesppeagion to

the marriage of Herod Antipas and Herodias in the New Testament texts Henede

8 For a listing of the rabbinic rules for biblicaltérpretation see thearaita attributed to Rabbi Ishmael in
the introduction t&ifraandt. Sanhedrirv.11.
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Antipas is described as Herod Philip’s brothere(\¢ov), not by the more precise title of
half-brother (Luke 3:19-20).

An additional benefit of this interpretation of marriage to a half-brother’s forme
wife is that it enables one to arrive at a unified view of the Herodian famifgah
practices. The vast majority of the Herodians’ spouses were acceptalaeish law
because the royal Jews actively sought to avoid unions proscribed by biblical la
Drusilla’s second marriage to a gentile is the only undisputed example tluisfesyal
Jew marrying a partner prohibited by Second Temple interpretation of blbicaThe
royal Jews, normally, turned down gentile suitors who refused to convert and avoided
establishing unions with incestuous marriage partners. No Herodian males married a
mother, step-mother, sister, grand-daughter, aunt, uncle’s wife or dairglaer,
despite their tendency to marry within the biologically related family(lwex 18:7-10,
12-15); they practiced only marriage to half-brothers’ wives.

Lacking any outside witness that some Jewish groups in antiquity adopted this
most literal reading of the biblical text to allow for marriage to one’slralther’s
former wife, it is not clear if the Herodians could have appealed to this readusiity |
the marriages to Glaphyra and Herodias. What is clear, however, is that thieradst |
reading of the biblical text itself allows for such an understanding of theagestiand
circumstantial evidence from Josephus’ histories (that is the Herodiansaeoléry of
avoiding marriages prohibited by biblical law) supports just such an approach. i@ihat sa
neither of these marriages reflect official Herodian family policy. Orctimtrary, they
are unions of passion, which were not negotiated through the family’s established

channels.
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Notwithstanding the above, we know that Jews regularly sought loopholes or
adopted narrow readings of biblical law in order to make observance of the siaw ea
For example, Philo believed that one could purify oneself after sexual intercourse by
splashing some water on oneself instead of full body immersiomikweeh as was
required by the Torah after contact with semen (PBipzc. Law$.63 vs. Lev 15:16-18;
JosephusAg. Ap.2.198)%! Hillel's prosbulaided the poor to get loans from fellow Jews
in the years immediately preceding sabbatical years when debtsut@mea#cally
forgiven (m. Shev9.3). More closely related to the topic under discussion here, the
rabbis dealt with the fact that the Bible prohibited marriage to one’s-sisi@wv yet
promulgated levirate marriage by specifying that the prohibition of magreysister-in-
law applied only when one’s own married brother died childless (Lev 18:16; Deut 25:5-6;
y. Ned.3:5).

Although not involving a Herodian family member, the third prohibited marriage
recorded in Josephus’ works helps us contextualize the Herodians’ avoidancd of illici
pairings and supports the claim that Jews would not have tolerated their rulargyente
into illicit marriages. Josephus, who seems pleased to report on the extenstaagn
place to ensure that the priestly line remained pure, was himself involved in aghgtenti
prohibited relationship. In his defense of Judaism, he mentions that captive women
cannot marry priests, presumably in order to highlight the purity of the priestly |
(Josephusig. Ap.1.30-36). Despite Josephus’ knowledge of the marital restrictions to
which priests were subject and his background as a scion of a priestly farttly, i

course of his own autobiography Josephus reveals that he married a captive woman in

81 sandersPractice and Belief71,113, 228, and 252.
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opposition to the biblical law against the pairing of priests and captives (Le8 2%.6
Josephud, ife 414-416).

Josephus is clearly conscious of the issues at stake in his marriage to the captive
woman. He writes:

Vespasian showed in many ways the honour in which he held me, and it

was by his command that | married one of the women taken captive at

Caesarea, a virgin and native of that place. (Joseptieg,14-415

[Thackeray])

T TOAAX dLx TIUNG dyovtog pe Oveomaotavo kat d1) keAevoavTog avTOL
Nyoayounv tiva map0évov €k TV alyaAwtdwv Tov kata Kaloageiav
AAOLO@V €Y XWOLOV.

In this brief explanation of his first marriage, he finds a way to excuse hidechi
marriage without placing blame on his benefactor, Vespasian. Both rabbimituliger
and Josephus’ works define the problem of the captive womaki€t.2.5-2.6; Josephus,
Ag. Ap.1.35-36). Captive women are disqualified for marriage to priests because the law
assumes that these women are defiled sexually and, consequently, impure. Thus,
Josephus emphasizes that Vespasian forced him to marry the woman and thatashe wa
virgin. This two-part explanation takes the blame away from Josephus for rgaryin
woman forbidden because of her stdfug\t the same time, Josephus absolves her of the
disability that she is presumed to carry as a captive woman—sexual impumisy. T
explanation likewise accords with later rabbinic law, which states thahondédselieve
a captive woman when she claims that she was not defiled€t.2.5).

Josephus further underscores his wife’s acceptability to a priest like hbysel
emphasizing her background as a native of Caesarea. Since he previousheddiseri

meticulous genealogical records kept in Jerusalem to ensure the puriypoiettly line,

82 Riskin, “Halakhah in Josephus,” 6 and lldayish Womery,3.
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he may be making the point that the bride’s lineage is both Jewish and traceable when he
identifies her as a native of a mixed Jewish/gentile city within the lateta#| itself
rather than a captive from abroad (Josepbifis 414-416, 426-428). Moreover, her
status as a captive during a period of Roman-Jewish conflict further servestify s
wife as a Jewess. He thus leaves the reader to conclude that her qualdiaata
potential bride for a member of the priestly caste were beyond dispute, asttiaghe
brief period of her captivity (Josephusy. Ap.1.31-36). It is not important for our
argument to determine whether Josephus’ peers accepted his explanation for the
permissibility of his marriage. What is important is that Josephus’ strenuous ébf
present his marriage as licit tell us something about first-centuryhlelservance,
namely, that ancient Jewish prescriptions for marital practices outlinkd Bildlle were
not just past history, but were relevant in Josephus’ day as well.

This observation about the ongoing authority of biblical law to the marital choices
of Jews in Roman Palestine is likely to have been of particular concern foygidews
who were motivated to comply with Jewish law in order to present themselves besuita
rulers for their subjec& As llan argues, incestuous marriages would have disqualified
the Herodians from the throne, since their subjects would not have tolerated their public
flouting of Jewish lawW* Given the Herodian family’s avoidance of questionable marital
partners in most circumstances, it is probable that, like Josephus, they soughtl &pprova

their marital choice&

% Ipid., 76.

8 |lan, “Intermarriage,”15 and Sander®ractice and Belief03.

8 Unlike Josephus, none of the partners involvettiéntwo “incestuous” marriages in the Herodian line
finds it necessary to defend his or her maritaicd®—at least not in Josephus’ retelling of thenésie
That is not to say that the Herodians did not segustify their marriages in someway. Josephus aa
apologist for Judaism in general and a conciliafdhe Romans in particular; he was not particylarl
interested in rehabilitating the Herodians at poimhere they needed his help.
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6.5 Marriage to Non-Royal Jews

As we mentioned in the previous chapter, the Herodians were far more interested
in marrying the offspring of gentile kings and other members of their own fémaity
they were in marrying other Jews. There is, however, a notable caveat to thatrthe
Herodians did not actively pursue marriage with Jews outside of the extenaeliiaider
family: they were very much inclined towards marriage with members of theale
house of the Hasmoneans. The Herodian family’s incentive to marry into the Hasmone
line is clear. As non-royal pretenders to the Hasmonean throne, the Herodiaisfamily
rule was based solely on their relationship to R8i€o gain credibility for their reign
among their own Jewish subjects, the Herodians sought to marry into what many Jews
viewed as the rightful ruling family. Most notable among the Herodian-Hasmone
marriages is the first union between the two families, Herod’s maraagariamme.
The union, described by Josephus as taking place in order to ensure that Herod would
earn the goodwill of his subjects, achieved its goal (JosejVarsl.241)®” Aware of
the potency of marriages with the Hasmonean family, Herod subsequentlyedrfang
his brother, Pheroras, to wed another Hasmonean princess (Jo¥&phligl83). Later
Antipater Il married the daughter of Antigonus, another Hasmonean, to cement the
relationship or alliance between the two families (Josepknis17.92).

These marriages into the Hasmonean line brought stability to the Herodian

family’s claim to the throne. Because the Hasmoneans were no longerrsilirsgbut

8 Kokkinos,Herodian Dynasty.

8" The importance of this marriage to the Herodianilfais underscored by the fact that Herod divorced
his first wife, Doris, in order to marry Mariammehen Jewish law would have allowed him to be mdrrie
to both women at the same time (JosepWes; 1.432). In order to show his commitment to theddian-
Hasmonean alliance, divorce of his first wife wasider.
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rather national symbols of a bygone era, the Herodian family’s interestrirage with

the Hasmoneans was limited. As Kokkinos notes, once the Herodian family’s claim to
the throne was firm, the Herodians stopped marrying Jews outside of the Heroglian li
itself, including Hasmonear&. Antipater II, in 14 B.C.E., was the last Herodian to
marry a non-Herodian Jew from Judea, whether of Hasmonean descent or offferwise.
After 14 B.C.E., the Herodians concentrated their efforts on marrying the daughte
gentile kings and other powerful elites in order to further the prestige and pbtlie
family. For a brief period of time, however, the most desirable marrfagékerodians

were those contracted with Hasmoneans.

6.6. Polygyny

A final issue related to the establishment of licit and illicit unions is polyggr
marriage to multiple wives at the same time. Biblical texts confismratdteptability of
polygyny. In addition to Abraham and Jacob, both of whom had more than one wife, a
number of biblical laws presume that a man might be married to multiple withes at
same time (Exod 21:10-11; Deut 21:15-17). Confirmation that Jews in antiquity
understood the Torah to permit these types of marriages is widely available. For
example, the Elephantine Jews in the fifth century B.C.E. inserted clausesiinto the
marriage documents forbidding their spouses to take multiple spouses likalgdévay
considered the practice to be lawiilThus, Miptahiah’s marriage contract with Eshor
contains the following stipulation:

And | shall not be able to say: “I have another wife besides Miptahiah and

8 K okkinos,Herodian Dynasty354-355.
% pid., 354-355.
% ModrzejewskiThe Jews of Egypd4-35.
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other children besides the children whom Miptahiah shall bear to me.” ‘If |

say: | have other children and wife besides Miptahiah and her children,” |

shall give to Miptahiah silver, 20 karsh by the royal standé?d Cowley;

[Porten-Yardeni])
Post-biblical Jews also agreed that polygyny was licit. Scholargistuihe legal papyri
from the Judean Desert largely agree that Babatha’'s second marriadationJthe
second century C.E. was a polgynous ufifoifthe Damascus Document’s prohibition of
polygyny similarly suggests that it was responding to a situation in which Jettesr
considered the practice licit (Damascus Document col. 4, in& 2Q)inal confirmation
of the lawfulness of polygyny is found in the fact that at least one medieviahJew
legalist went to the trouble of banning the practice since, technicallysatJeavish law
had sanctioned the practice throughout antiquity and beyond despite gentile latvs whi
prohibited them from entering these types of unins.

Gentile sources also confirm that Jews practiced polygyny in accordheith t
ancestral traditions. For example, Justin Martyr, writing in the secondrggetastifies
that Jews entered into these types of marrid@eddqgue141). Similarly, in 393 C.E.

Theodosius banned the practice of polygamy among Jews, which reveals that Rome

tolerated Jewish polygyny prior to the fourth cent@®pd. Just1:9:7)** The law states,

%1 Satlow,Jewish Marriage98, 189, and 191-192 and Instone-Brevi@vorce and Remarriages0, ft. 8,
123-124, and 179.

92 Not all agree with Josephus on this point. Fameple, some believe that the Damascus Document (col
4, line 20) forbids polygamy and 11QTemple 57:17pi&hibits polygamy for kings, although this latter
text outlines eschatological law and its intent Imigot be to legislate first-century behavior (Ritzer,
“Divorce Among First-Century Jews,” 104-110). TKew Testament'’s view is closer to Josephus’
position, namely it assumes monogamy but neveramndoolygamyFalk, Jewish Matrimonial Law21
and Satlow,Jewish Marriage49).

9 While it was not until the time of Rabbi Gersha®60-1028) that Jewish law prohibited polygamy—at
least among Ashkenazi Jews—it is questionable lifflR&ershom was actually responding to polygamy
that he knew and was in practice in his day. pdssible that Rabbi Gershom’s edict, instead, naely
confirming what was already in practice, that gractical ban on polygamy. For a thorough dis@rssif
Rabbi Gershom'’s edict, see Shlomo Riskin’s mondgrdfomen and Jewish Divorc@2, 109-110

% GrubbsWomen in the Lawi,61 and Satlowjewish Marriage189.
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“None of the Jews shall keep his custom in marriage unions, neither shall he contract
nuptials according to his law, or enter into several matrimonies at the isaeri’t

Josephus confirms the permissibility of polygyny in his own day on two separate
occasions’® Both of these references are explanatory comments of Herod’s polygynous
marriages. IrAntiquities1l?7, Josephus states, “it is an ancestral custom of ours to have
several wives at the same time” (17.14 [Marcus and Wikgren, LCL]). Hesnaadienilar
remark inWarwhen he writes, “His [Herod’s] wives were numerous, since polygamy
was permitted by Jewish custom and the king gladly availed himself of thleget
(Josephuswar 1.477 [Thackeray, LCL)).

Despite the abundance of evidence speaking for the lawfulness of polygyny, the
frequency of this type of marriage during the days of Roman Palestindaamungor
one thing, actual examples of polygynous families in the post-biblical era are
uncommort’ Herod is the only post-biblical Jewish practitioner of polygyny named in
Josephus’ writings (JosephWar 1.475-478, 561-566Ant. 17.13-22)® He married ten
women, nine of whom he was married to concurrently (Josej¥arsl.562;Ant. 17.19-
22). The only other example of a named practitioner of polygamy comes from the Judean
Desert papyri. Documents from the collection indicate that Babatha'scsetwriage to
Judah Khtousion was a polygamous uridrEven though we have only two references

to named polygynists, it is likely that more Jews engaged in polygyny thanehger

% Amnon Linder, edThe Jews in Roman Imperial Legislatietroit: Wayne State University Press,
1987), 193.

% See Instone-Brewer for a listing of secondaryingg that maintain that polygamy was legal for Jews
the first century C.E. (Instone-Brew®ivorce and Remarriage22).

" Satlow,Jewish Marriage189-191.

9 Kokkinos,Herodian Dynasty353 and Richardsoiing of the Jews289.

% Satlow,Jewish Marriage 189-191.
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statistic suggests, since imperial legislation aimed at curbing thiecpratpolygyny
among Jews implies that the practice was not unkri8n.

Nonetheless, Josephus’ portrayal of polygamy is far from idyllic and suggests the
unpopularity of the practice. Herod, the only post-biblical practitioner of polygamy
named in Josephus’ writings, had a domestic life that was particularly troubled.
Moreover, the stipulation that a man must divorce his current wife prior to neatodus
new bride, which appears multiple times in Josephus’ histories, hints that polyggny
not desirable to many JewBor example, Herod Antipas had to divorce his current wife,
the daughter of Aretas, prior to his marriage to Herodias (Josejiu$8.109-113).
Josephus does not attribute the divorces of Ptolemy’s daughter and Demetridls, Drusi
and Azizus, Herod and Doris, Mariamme IV and Archelaus, Mariamme VI and
Archelaus 1ll, Herod Philip and Herodias, and Pheroas and his “slave-wifedesira to
avoid polygamy. Yet the fact that Josephus notes these marriages as having ended in
divorce immediately prior to the notice of the remarriage of one of the parinstsailes
the trend to eschew polygamous marriage (Josepimisl4.109-116; 16.194-205;
17.349-353; 18.139-142; 20.139-14Var 1.431-434). Similarly, clauses in marriage
contracts as ancient as those from Elephantine and as late as theed#zlyahtontracts
from the Cairo geniza indicate that polygamous marriage was oftendveswve
undesirablé®*

Although we cannot fully account for all the reasons that polygamy was
unpopular, we do know that polygamous marriage complicated the lines of sucé&ssion.

Indeed, both of the named post-biblical practitioners of polygyny experiencedanber

190 hid., 189-191 and Instone-Brewddjvorce and Remarriage§1-65.
191 cowley, Egyptian Aramaic Document$5 and Friedman, “Wife’s Demand,” 104.
192 Hanson, “Marriage and Divorce,” 149.
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conflicts. The Judean Desert papyri record Babatha'’s protracted |leggles with her
co-wife Miriam over their common husband'’s property after his deffiis8imilarly,

Herod'’s frequent waffling over which of his sons to endorse as his successodresulte
much strife in the Herodian family including the execution of two of his sons (Josephus,
War 1.433, 448600Ant. 16.302-307; 17.52-53, 78).

While we have no evidence that polyandry was practiced and polygyny may have
been uncommon, one can easily infer its attractiveness to men in societies goyerned b
the kinship principle. Herod, understanding the system and attempting to reap its
benefits, married numerous times because polygyny allowed him to createesliwith
many families and increased his base of heirs. Were Herod to have practicedmgnoga
on the other hand, he would have gained the loyalty of only one family through marriage.
Instead, he created numerous connections to many prominent Jewish and getigke fami
through his marriages, thereby bolstering the security of his throne. Ingdeadis
marriages to non-royal Jewesses may have increased his power and.pflestige
wife Doris, who he married prior to ascending the throne, is described asesSJafv
some standing.” Similarly, his marriage into the family of the high priestjghlais
marriage to the daughter of Simeon Boethus, likely enhanced his reputationl@mong
subjects as it linked him to a prestigious priestly family.

Herod'’s status as regent and the power he wielded due to his strong relationship
with the Romans may have put him in a unigque position to practice polygyny despite the
apparent unpopularity of the practice. Although Herod’s polygynous streak made him
unique among his contemporaries, it did not damage his reputation for Jewish piety since

polygyny was technically legal in Jewish circles. It was, however, at otld®Raman

193 porter, “Babatha’s Family,” 3.
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sensibilities and landod. Just1:9:7)1°* Indeed, Roman law specifically forbade
polygamy and social norms viewed the practice as undesirable; the Jewsamézd gn
exemption to this general rule since polygamy was licit according to thestealdaws.
Given that Romans were barred from practicing polygamy and that thestysas a
whole considered the custom unsavory, Herod’s very public practice of polygyny
suggests that he was not overly concerned with adopting Roman ways atsall@ogshe
contrary, he was at ease with the Romans viewing him as a represeasftatiw@vincial,

minority group and not as a full-fledged Ront&n.

6.7 Forbidden Marriages in the Roman Context

The Jews of antiquity were not exceptional in understanding that certain marriage
relationships were forbidden. Among other groups, the Romans have a similar code
which limits one’s potential pool of eligible partners. Indeed, while Roman fatadra
great deal of latitude in negotiating their children’s marriages, botahacustom
restricted them in selecting potential spouses for their children (Gaius, B¢8he first
century C.E. a number of unions were specifically proscribed. Penalties tioe tail
heed the restrictions placed on marriage partners included punishments as bewign as |
of recognition of the marriage and as harsh as corporal punishment, though monetary
fines were the most frequently imposed mea&ifre.

Unions that were specifically proscribed included marriages betwesss slad

their masters, unless the slaves were first frEeglet23.2.14.2, [Paulus]; 23.2.56

194 yntil 393 C.E. Roman law allowed Jews to practiofygamy (Grubbs,.aw and Family98).
1% Nigel RodgersRoman EmpiréLondon: Lorenz, 2006), 468.
1% GrubbsWomen in the Lavd,61.
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[Ulpian]).**” Similarly, marriages between siblings and a woman and her maternal uncle
were forbiddenGaius1.59-62; TacitusAnnals12:5-8;Digest23.217.2 [Gaius]}*®

Although legislation did not prohibit unions with a brother’s former wife or magrgin

wife’s sister, social norms effectively quashed those unions believed to bé/mora
repugnant® Moreover, as mentioned earlier, Roman law likewise prohibited
polygamous marriagéed?

In addition to these restrictions on marriage partners incumbent upon all subjects
of the Roman Empire, the senatorial class had additional limitations to reawigat
selecting their marriage partners, in much the same way that the Jegabkhyistem
placed additional restrictions on the marital options of members of its sksst the
priests'*! For example, Augustus prohibited senators and their descendants from
marrying former slaves, actors, and their children, among others consideredltofot
the elite Digest23.2.27, 31 [Ulpian]; 23.2.44.6 [Paulusi}.

Although both the Romans and the Jews agreed that certain marriage couplings
were prohibited, the origins and authority of their respective lists of incestuous
otherwise unseemly relationships varied. The Jewish conception of illicit [giring
derived from the Bible and was universal in that its stipulations were not subject t
human interference. The Romans, by contrast, could appeal to the Senate for exception
to their rules about prohibited pairings. For example, masters could free dlhes ahd,

in so doing, render them as licit as marriage partiérs.

197bid., 11 and TreggiariRoman Marriage53.
1% GrubbsWomen in the Lavg2, 123, 162.
199pid., 162.

10 RodgersRoman Empire468.

1 GrubbsWomen in Law148.

12 pjd., 8.

13 Treggari,Roman Marriage53.
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6.8 Conclusion

The Herodian family’s approach to spouse selection highlights the importance of
biblical law and post-biblical Jewish interpretation of that law in the livesws$ Jn the
Roman era. The issues of intermarriage, incestuous unions, and polygamy all have
biblical precedents to which later practitioners could have looked and from whych the
could have received guidance. It is clear that these legal stipulatiorsaasidimong
post-biblical Jews, because those involved in the marriages described by Joksphus ¢
confronted them. While the Herodians dabbled in questionable practices, it lsatare t
one has a clear-cut example of them actually overstepping the line. Drumsdlaiage
to Felix is the only marriage that is clearly in violation of Jewish norms. dleasis the
status of the two Herodian marriages involving princes marrying their latidos’
former wives. Although Josephus condemns marriage to a half-brother’s wifeias ill
one can make a case for the legality of such marriages by appeahediblical text
possibly combined with the public’s reactions to these unions. Indeed, Josephus’ own
interpretations may figure into his negative appraisal of marriage to aroéier’s
widow.

This investigation into the Herodian family’s choice of spouses has shown that the
royal Jews were concerned about upholding the negative prohibitions of biblical law.
Nonetheless, the Herodians were not concerned with modeling their behavidreafter t
practices of the biblical matriarchs and patriarchs. By the late Secomulélperiod,

Jews sought to retain traditional Jewish loyalties while not remainieg st archaic

patterns. While biblical law remained an important social force, traditismat
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powerful enough to impel the Herodians to behave in certain ways. Polygyny was not
widely practiced despite its legality in both biblical and rabbinic law anutésence in
the narrative tradition. Despite the biblical call to avoid intermarriagd¢nedian
family members actively practiced marriage to the daughters of garlals, although
whether the Herodians insisted upon conversion when such unions took place is unclear.
Returning to Satlow’s contention that there is nothing substantially Jewish about
Jewish marriage in antiquity, we see that in many ways the Herodian family’s
conceptions of marriage did not differ from those of their Roman peers. Thelmarit
choices were informed by custom and law, as well as concern for how theagearri
would fit in with the goals of the kinship system operating within their resecti
communities. Although in broad terms the marital patterns of the two groups share a
great deal, a close look at the details reveals significant disagreerdents and Romans
differed in their understanding of the limitations on one’s choice of a marriagerpartne
The Herodians and elite Romans also disagreed over which couplings were ptiocblemat
despite the fact that both groups sought to marry in a way that was consistent with the
customs of their respective communities regarding intermarriage. The unionlodiow
individuals with the elite members of their society bothered the Romans, whereas
Jews were concerned to avoid marriages with gentiles and the union of members of t
priestly class with spouses of questionable purity. In upholding the particslafitiee
Jewish system, the Herodians consciously marked their marriages antlififem
Roman marriagesin particular, the Jewish insistence on marrying within their own

groupat times when their gentile neighbors did not mandate these types of unions,
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documents the viability of a uniquely Jewish practice that Jews in antiquity took
seriously™**

The Herodian family’s dual interests and identities, that is to say, theurcent
status as Jews and Romans, clearly informed their approach to marriage. While the
appreciated and adopted Roman custom and sought to make marital decisions that
responded to the demands of the kinship system, they generally refrained frarg maki
matches that were in clear violation of Jewish norms. When the loyalties oétbdi&hs
were in tension with each other, their attachment to Jewish tradition, atddasba
marital choices were concerned, won out over any connections they might have had
towards the Roman world and marked them as loyal Jews. Now that we have gained a
solid understanding of the Jewish concept of marriage with which Josephus and the
Herodians were familiar, it is time to turn to the study of the roya$'Japproach to
divorce, in order to understand more fully the Herodian family’s relationship to both

Jewish law and Roman custom.

14 satlow,Jewish Marriage133.
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7. Divorce and the Herodians: Motivations and Protools

Despite the careful planning that went into the selection of spouses for various
members of the Herodian family, the royal Jews were not always sudasstying
married. In fact, Josephus records nine divorces among the forty-nine Herodian
marriages he describ&sGiven the selective nature of Josephus’ history, the 18% rate of
divorce that these figures suggest is likely much lower than the actualedrabec
experienced by the royal Jews. Indeed, almost all of the Herodians deduoitmedhly
in Josephus’ writings divorced at least once. For example, Herod divorceddmndice;
Salome, Herodias, Berenice, and Drusilla were all partners to one divolcg@lesephus,

Ant.15.259-260; 17.77-78; 18.130-142; 20.139-147).

7.1 The Prevalence of Divorce among Romans and Jews

Marriage was not a particularly stable institution among either tteeJels or
the aristocratic Romans of the first centuries B.C.E. and C.E. In fact, somaetedsi
divorce among upper class Romans to be at epidemic fevelsell-known saying from
a funerary epitaph from first-century B.C.E. Rome epitomizes this aratieiyt the
frequency of divorce. Written from the perspective of a husband to his newly deceased
wife, the epitaph reads, “Uncommon are marriages which last so long, brought to an end

by death, not broken apart by divorce; for it was our happy lot that it [our marriage]

! Hanson, “Marriage and Divorce,” 148; Richardsderod, King of the Jewd4; and SatlowJewish
Marriage, 183.

2 Some scholars would put the Roman divorce rat@#t. 5This is likely overstating the case and taking
the anecdotal evidence too seriously, given thatshstatistical evidence is lacking. Indeed, many
scholars argue that the hysteria surrounding therce rate in turn-of-the-millennium era was more
imagined than real. Compare Keith BradlBiscovering the Roman Family: Studies in Roman&boci
History (New York: Oxford University Press, 1991), 172 witteggiari,Roman Marriage473-482.
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should be prolonged to the%gear without estrangement” [Wistrand, NDIECA
saying attributed to the first century C.E. Roman epigrammatist Malsialcomments
on the fragility of marriage. Responding to reports that a certain woman haedhaauad
divorced ten husbands in the space of thirty days he comments, “A woman who marries
that often doesn’t marry; she is a legalized adulteress. | am less pytaofiitre honest
slut” (Martial, Epigrammateb.7 [Bailey, LCL])* Seneca offers another widely cited
appraisal of the state of marriage in the late republic; “Is therevaman that blushes at
divorce now that certain illustrious and noble ladies reckon their years, not by thernumbe
of consuls, but by the number of their husbands, and leave home in order to marry, and
marry in order to be divorced?” (Senebe, beneficiis3.16.2 [Basore, LCL]).

In addition to the anecdotal evidence that upper class Romans were quick to
divorce, the existence of legislation aimed at the preservation of neaalsg supports
this viewpoint Augustus, for one, passed laws encouraging marriage and penalizing
those who did not comply, both in 18 B.C.E. and 9 A.Bor example, his laws made
divorce more difficult by specifying that seven witnesses were necdssamgact divorce
(Digest24.2.9 [Paulus]]. Prior to Augustus’ changes to divorce law, one could enact
divorce without any witnesses present. Augustus’ laws also made it nfareltdib

divorce without first establishing just cats€€ommenting on the Augustan marriage

% Horsley,New Documents lllustrating Early Christianjty:34.

* See Rabello, “Divorce of Jews,” 82.

®> GrubbsWomen and the La\g4-85.

® Rabello, “Divorce of Jews,” 82-83.

" Ibid., 82-83and John Crool,aw and Life in RomgAGRL; Ithaca: Cornell University Press, 1938)6.
8 Crook,Law and Life in Romé,06; Rabello, “Divorce of Jews,” 82-83; and Grub&men in the Law,
187.
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legislation and on popular sayings decrying the frequency of divorce, BewgloRa
argues that Romans of this period did not view marriage as a lifelongemmrang

The elite Jews described in Josephus’ histories, like their Roman peers Jyegular
turned to divorceé? Indeed, Josephus’ matter-of-fact descriptions of the nine Herodian
divorces and his own two divorces suggest that divorce was a common maritaépractic
among upper class Jews, as does the fact that nearly all of the Herodiaihedesost
thoroughly in his writings were party to at least one divorce each (Joséffeuk?6-
428;War 1.432 ;Ant.17.68-69). Similarly, the fact that both of the extant Jewish
personal archives from antiquity preserve divorce writs or other legal doaiment
belonging to divorced individuals, indicates that divorce was somewhat common. The
presence of theoretical discussions of divorce in the New Testament and thecrabbini
corpus suggests the same (Matt 5:32; 19:3-12; Mark 10:2-12; Luke h&: k&t.3.4;
4.2;4:4;4.9;5.5;7.6; 7.1;. Git.1.1-9.10). Lastly, a gloss Josephus inserts into his
summary of Deut 24:1-4 hints that his contemporaries divorced frequently. oBsarmg|
guestion reads, “he who desires to be divorced from the wife who is living with him for
whatsoever causeand with mortals many such may arisé(JosephusAnt. 4.253

[Thackeray, LCL]; emphasis mine).

7.2 Attitudes towards Divorce in Biblical and Rabbnic Sources
The frequency of divorce raises questions about the attitude towards divorce in
the Bible and rabbinic writings. Consistent with the Bible’s limited treatroemarriage

as discussed above in section 4.1, the Bible is only marginally more forthcoming about

° Beryl RawsonThe Family in Ancient Rome: New Perspecti¥émca: Cornell University Press, 1986),
25 and 51-52.
19 satlow,Jewish Marriagexvii and 182-183.
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divorce. Overall, the Torah does not indicate any judgment about the ending of
marriages, whether by the couple parting from one another or by diVoFee. example,
Abraham'’s oustingf Hagar at Sarah’s request is neither condemned nor praised; rather,
Hagar's dismissal is portrayed somewhat ambiguously (Gen 2:Bnilarly, no
evaluation, whether positive or negative, is offered of the divorce guidelineseweal
Deut 24:1-4’s discussion of the restrictions on remarriage. Likewise, thessiisie of
divorce preserved in Exod 21:10-11; Deut 21:10-14; 22:13-19, and 29, is free of any
judgmental statements. While Gen 2:24, “therefore a man leaves his father and his
mother and clings to his wife, and they become one flesh,” could be read as argtatem
against divorce, there is no indication that it was read in this way until Newniesgta
times (Matt 19:3-9§°

Turning to the later rabbis, we see that, as is often the case with the rabbinic
writings, their position is varied. Their writings contain both positive and negative
depictions of divorce, in addition to neutral ones. For example, the rabbis clearly
understand divorce as a positive step when they state that it is a mitzvah te divorc
evil wife (t. Sot.5:9). A much more negative appraisal of divorce appears in the
declaration that the altar itself sheds tears upon hearing of divorédt.(90b)
Overall, rabbinic writings tend to view divorce as an undesired, although sometimes-

necessary step, one that should be approached with the utmost Gravity.

™ Instone-BrewerDivorce and Remarriag®3.

12 This is not a true divorce but later rabbinic sewill interpret it as such, since they record thiataham
gave Hagar a divorce wriYalkut ShimoniGen. Sec. 95)

13 Instone-BrewerDivorce and Remarriag€1 and 136-141.

14 ewittes,Jewish Marriage170.

'3 Judith Hauptman argues that in the earliest laf/ée rabbinic writings divorce was often a
consequence of spouses unwillingly separated fextended period of time or extreme poverty
(HauptmanRereading the Rabbi&02, 109-110). Similarly, the rabbis’ willingnessoverlook marriages
that did not produce offspring after a certain nemtif years, in contradiction to Jewish law’s regmient
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The earliest strata of the rabbinic texts contain changes to divorce prodbédiires
effectively render hasty divorce impossible; this suggests that theefregof divorce
bothered the rabbis. For example, the rabbinic enactment forbidding the use of form
documents for divorce, and instead requiring that the divorce deed be written sihecifica
for the divorcing parties, ensured a cooling-off period between the time thatoa per
declared his intent to divorce and the formalization of the divancésit.3.1-2)° In
addition, the adoption of changes to the financial penalties for divorce ddiinesbe
ketubahhints that the rabbis felt that Jews exercised the right to divorce top ffead
example, th@ oseftacredits Shimon ben Shetach, a first-century B.C.E. sage, with
changing the timing of the payment of the marriage feiéett. 12.1)2’ Instead of paying
the bride’s family (or later the bride) this fee upon marriage, ben Sheiadovation
required the groom instead to promise to pay this sum at the time of the marriage’s
dissolution. The passage in question reads:

In earlier times, when [the property set aside for payment of] her marriag

contract was in her father’s hands, it was a light thing in his [the husband’s]

eyes to divorce her. Simeon ben Shetah therefore ordained that [property] to
cover] her marriage contract should be with her husband. And he therefore

writes for her “All property which | have is liable and obligated for the
payment of your marriage contractt” Ket.12.1)'®

that the couple divorce, speaks to the fact thairde was not always entered upon lightly (Instone-
Brewer,Divorce and Remarriage3s).

18 |1n addition, the difficulty of acquiring a scrilbe write a divorce document in a world where litgravas
uncommon and the ability to write was rarer stillther underscores the rabbinic attempt to lower t
divorce rate (Hezsedewish Literag, 110-168 and AmranThe Jewish Law of Divorcé43.

7 At least rabbinic history presents these changésrmvations. Since there are no extant Jewish
marriage contracts from the fifth century B.C.Etiluhe second century C.E., we cannot document the
accuracy of this rabbinic statement. We do knawyéwver, that in the Elephantine documents the gil®om
family paid=mn at the time of marriage and the Judean Desertrdets adopt the postponed marriage
fee, i.e., thenmnp , attributed to ben Shetach..

18 Translation from Instone-Brewdbjvorce and Remarriage2.

264



These monetary innovations, which generally required that the divorcing husbdmd sell
own personal property in order to pay his ex-wife her divorce money, made divorce more
financially onerous for the husbartd Ket.12.1)*

Rabbinic enactments barring the use of form documents as divorce writs and
changes to the timing of the payment of the marriage fee, together with other
modifications to divorce law recorded in the Tannaitic writings, also heigtitihe legal
complexity of divorce. Indeed, divorce became so complex that later Talmudic rulings
only allow the rabbis, who were expert in the intricrate laws to adjudicateces .

Kid. 13a). All of these changes, in turn, limited the accessibility of divorce in accord
with ben Shetach’s view that divorce should be less commétet(12.1)2°

The elite Jews and Romans from the time of Herodian rule did not share the
reticence towards divorce exhibited by the prophetic writers who preceaeattibe
rabbis who postdated them. Indeed, it seems that the elites neither acuggiyte
avoid divorce nor viewed it as socially disabling. We have previously noted the
frequency with which the Herodian family turned to divorce (see section 6.1). Josephus’
admission that he also divorced twice can be used in support of the claim that upper class
Jews viewed divorce lightly (Life 414-415, 426). Indeed, the fact that Josephus, a
perennially self-conscious historian, has no trouble admitting that two of hisagesri
ended in divorce, neither of which he attempts to excuse by implicating hiveg-with
any serious charges, suggests that divorce did not carry significant 9gona atmong
elite Jews. Likewise, both Josephus’ histories and the Judean Desert documeints conta

examples of couples who remarried after short-lived divorces (a practipeohdtited

9 Falk, Jewish Matrimonial Law]15 and Instone-Brewebjvorce and Remarriag&1-84.
2 Amram, The Jewish Law of Divorcé43.
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by biblical law unless a marriage to another spouse took place in the inteiggestng
that Jews in antiquity did not always pursue divorce for serious cause (Jos&phus,
1.432-433, 451, 590-591). Similarly, the evidence indicating that the elite Romans
resorted to divorce at least as frequently as their Jewish counterpaais tbae Roman
society also did not impose any significant socially disabling consequenciss
divorced members.

There is, however, a caveat to the position that divorce was apparently segma-fr
among wealthy Jews and Romans. Women involved in divorces are judged differently
than men in comparable circumstances. For example, Josephus uniformly condemns
women who initiate divorce (Josephiéit. 15.259-260; 18.109-136; 20.139-147).
Moreover, women viewed as having divorced too frequently, whether they were the
initiators or not, are singled out for particularly harsh criticism. For elgrdpsephus
criticizes Glaphyra for having married too many times (Josepiasl1.115-116); but he
does not censure Herod for either of his two divorces, nor does he condemn any of the
other male initiators of divorce. Similarly, one notes that the sayings fraenaRome
lamenting the frequency of divorce, such as those relayed above in section 6.1, are
directed mainly at women.

The Herodians’ frequent turn to divorce may appear contrary to prophetic ideals,
which advocate divorce as a last resort. Attitudes and thoughts are, of course, much more

difficult to evaluate than actions. Thus, what looks like a callous use of the right to

% Herod remarried a woman he previously divorced—i$efhe eventually divorced her a second time)
and the Judean Desert documents include a cospacifying the terms of Salome and Elai b. Shimgon’
second marriage to each other. For more on Sadmwélai's marriage, see Tal llan, “Premarital
Cohabitation in Ancient Judea: The Evidence ofBhbatha Archive and the MishnaKeftubotl1.4),”
HTR86 (1993): 247-264, esp., 250-251 and Benhas grottes de Muraba’ag43-253.

% Hanson, “Marriage and Divorce,” 150.
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divorce from our perspective might not have been viewed in the same way bytige par
themselves. Consequently, one should not dismiss the seriousness with which the
Herodian family approached their observance of Judaism, simply on account of an
ideology that appears to be in conflict with that of the prophets and the sages—Hgspecia
since the Torah itself does not appraise divorce negatively, and we cannot lbenduae t
extent the position on divorce credited to the later rabbis was current in taidthet

day. However, the Herodians’ loyalty to Jewish norms can be evaluated in terhasrof t
actualpracticeof divorce. In order to assess the Herodian family’s divorce practices in
terms of their compliance to Jewish teachings, we must first examinehelBibie has

to say on the subject.

7.3 Grounds for Divorce

The Bible does not present any comprehensive guidelines on divorce. Moreover,
the passage that offers the most information about divorce guidelines is Dedf 34:1-
passage about remarriggeBecause systematic divorce legislation does not appear in
the Torah, many of the pressing issues related to divorce, such as the permissittis
for divorce, are not address&d.

For example, Deuteronomy 24 does not indicate whether there has to be serious,
substantiated grounds in order to execute divorce or whether any claim, or nbne at al
will suffice. Exodus 21:7-11 is clearer in enumerating the scenarios that shaltd lea

divorce. lts list of the requirements for lawful marriage stipulatescserfi food,

% Instone-Brewer‘Deuteronomy 24:1-4 and the Origin of the Jewiskdbie Certificate,”JJS49 (1998),
230-243.

2 Instone-Brewer understands these gaping holéwitréatment of divorce proceedings in the Bible to
mean that, with the exception of the few detailExodus and Deuteronomy, Israelite divorce prastice
were identical to those of their neighbors (Inst@mewer,Divorce and Remarriage3-24).
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clothing, and sexual rights, in the absence of which a union should dissolve. However,
even this listing is far from comprehensive, as it does not define which of the wife
behaviors should lead to divorce. Deuteronomy 22:13-21, which discusses a case where
a husband attempts to charge his wife with false grounds for divorce, provides a hint that
just cause is required to enact divorce, since the falsely accusing husbdaacase is
punished by losing the right ever to divorce his wife. However, even this passage, whi
suggests that charges were necessary to enact divorce, does not stipidaterity of

the charges necessary for a lawful divorce.

Given the paucity of information in the Torah about grounds for divorce, it is not
surprising that diverse approaches to this subject arose. Lacking detaileal bibl
guidelines, Jews had to rely on unwritten customs and their own interpretationgeto arr
at divorce practices. For example, the fact that Philo, Josephus, the Newehtstand
rabbinic corpus advance different criteria for the acceptable grouneggmwhether
grounds were needed) for divorce suggests that the biblical materials on tdu cabj
be read in more than one way. Starting in reverse chronological order, vierfirsi the

rabbinic corpus.

7.3.1 Rabbinic Grounds for Divorce

In general, the rabbis refrain from defining just cause for divorce or even
establishing if just cause was necessary. Rather, they proceed asstithef the
grounds for divorce had been solved. Indeed, the closest that the rabbis come to
presenting a comprehensive statement on the permissible grounds for divorcencomes i

the context of a debate cited between the first-century C.E. schools ofaddlel
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Shammai. The two sides duel over the question of “just cause” in their respective
interpretations of Deut 24:1-4. This debate is particularly significant betae$ext is
so careful to note that it is different understandings of the biblical textths¢lcaused
the conflicting views of Hillel and Shammai about the permissibility of divarcker any
number of different scenarios. The rabbinic text reads as follows:
The School of Shammai says: “A man may not divorce his wife
unless he discovers her to be sexually impure.” For it is written,
“[He may divorce her] if he found something [sexually] defiling
about her.” And the House of Hillel says: “[He may divorce her]
even if she spoiled a dish for him.” For it is written, “Because he
has found anything objectionable.” Rabbi Akiva says: “[He may
divorce her] even if he found another more beautiful than her.”
For it is written, “And if she no longer finds favor in his eyes...”
(m. Git.9.10¥°
RX7 9 MRIW 1Y 92T 72 R¥A 12 OR ROX INWR DR QTR W K D0 ORPW 002

v27 727 NV AR R¥D OD WARIW 12°WAN 77°TRN 199K DOMIR 997 1021 927 MY 2
P10V 30 REAN KD OR 777 MR 732°7 ORI DINR RED 129K MR RPY

The disciples of Shammai limit the criteria for initiating divorce to cassgxual

infidelity, since they focus on to the phrase “something defiling about her’ma nx»
mw),where the term “defiling”:01v) has a sexual connotatiéh.The Hillelites, on the
other hand, contend that it is sufficient that the husband should find anything about his
wife that he does not like. Hillel offers the example of a woman who cooks an
unappetizing meah{>wan nn>7pn 1908). Rabbi Akiva, active in the late first and early
second century C.E., further clarifies (and takes to the extreme) the positien of t
followers of Hillel, by employing another phrase from Deut 24 on which to base his

understanding of the proper motivation for divorce, namely, “and if she no longer finds

25 Translation mine.
% See the use of the word14y” in Gen 9:22-23; Exod 20:26; 28:42; Lev 18:6-19;P1-2; Deut 23:12; 1
Sam 20:30; Ezek 22:10; 23:18, 29: Hos 2:9; and IL&Bn
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favor in his eyes” {i'wa in-xynn 85-08). That is to say, a man does not need any reason

at all to initiate a divorce from his wife. Indeed, the mere fact that theahdshas found
another woman whom he wishes to marry would automatically allow divorce according
to Rabbi Akiva’s estimation. Thus, the school of Shammai demands a very high burden
of proof in order to enact divorce, whereas the disciples of Akiva and Hillel in effect

sanction no-fault divorces.

The mishnaic discussion of the permissible grounds for divorce does not
necessarily negate our contention that the rabbis were uninterested iist@sibl
whether substantiated grounds were necessary for divorce. The dialoguenititieée
and Shammai concerning grounds for divorce appears in the final mishnah of tractate
Gittin. Judith Hauptman argues that the final mishnah of tractates genexalittia to
do with the topics under discussion in the chapter as a Whafstead, the rabbis use
the final mishnahs as a way to give a creative flourish to an otherwise songewlegal
discussiorf® In the case dbittin this observation about the rabbis’ style rings true.
Except for the final mishnalgittin contains no discussion of the permissible grounds for
divorce in any of its sixty-seven other mishnayot. Examining an outline of the naishnai
chapter as a whole further illustrates how out of place the discussion of the dgiaunds
divorce is in the context of the larger discussioGfin. Chapter 9 o6ittin concerns
the legality of a divorce bill that has any number of non-standard variatiosgéxtitor

delivery.

9.1 Thegetspecifies that the wife cannot marry a certain man.
9.2 Thegetcontains a condition forbidding the wife to marry any of the

2" HauptmanRereading the Rabhig04.
?8bid., 104 and 125.
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men prohibited to her by biblical law.

9.3 Conflicting opinions about the wording of the essential clause gethe
that is, the phrase permitting the woman to remarry.

9.4 Circumstances that would invalidate a divorce writ but would not
negatively impact the status of children produced by a remarriage
after the issuance of the questionably vgkd

9.5 A divorce writ that was accidently delivered to the wrong
woman, who happens to share the same name as the intended
recipient.

9.6 Two divorce documents written on the same parchment.

9.7 More variations to the scenario in 9.6.

9.8 The witnesses sign in a different language than the divorce text is

written in or do not sign in the standard way. Also, comments
on a divorce bill ordered by a gentile court.
9.9 Popular opinion about a person’s martial status is assumed true.
9.10Defining the licit grounds for divorce.

Thus,Gittin 9:1-9 concerns itself with the proper protocol for negotiating divorce
when it does happen. The final mishnah, debating the necessary grounds for divorce, is
clumsily attached to a chapter entirely about divorce protocol. Moreover, moyiogde
this chapter to the mishnaic tractate as a whole, one notes that chapters 1 threugh 8 a
similarly concerned with variations on the preferred rabbinic text and delizérg o

divorce writ, not with legislating criteria for divorce.

Two mishnahsn Gittin do allude to causes that might motivate some to divorce.
These mishnahs refer to women divorced because of bad reputations, vows taken by their
husbands, or suspected infertility.(Git.4.7-8). However, neither of these mishnahs
takes away from the argument that the rabbis are not concerned withilegisist cause
for divorce. Indeed, the motives behind these divorces are not under discussion in and of
themselves; rather, this information is revealed incidentally in the darftadarger
discussion about the legality of divorces that are interrupted midway through thesproce
(m. Git.4.1-8). For example, the rabbis consider whether a man who divorces his wife

because of a bad reputation, a vow, or suspected infertility, can take her back (4.7-8).
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There is no discussion of whether any of these causes necessitated divoereveoere

considered appropriate grounds for divorce.

Other references in the rabbinic corpus allude to other reasons that a person might
have pursued divorce. In these examples too, the issue of acceptable grounds for divorce
is not discussed in any comprehensive fashion. Instead, the topic is introduced in an
incidental way. In discussing related issues, such as the protocol for divorcébike ra
mention any number of different situations in which divorce would not only be
permissible but advisable. They condone divorce when a woman flouts Jewish law by
serving her husband untithed food or having sexual relations with him during her time of
menstrual impurityrg. Ket.6.5). Likewise, they allow divorce based on the biblically
derived criteria for divorce, that is adultery and material neglect, suble &sck of
proper food or clothingm. Ket.5.5, 6.5;t. Yev.8.5; Exod 21:10-11). In another passage,
the sages require a man who emits a noxious odor or suffers from a disfiguring thseas

divorce his wife fn. Ket.6.10).

Despite the fact that the Mishnah cites several concrete examplesesivdaere
divorce is both permissible and necessary, in general the rabbis’ intereabtibesn
articulating just cause but rather in regulating divorce when it does happgrmebate
proper protocol for divorce, not proper grouddldt is unclear what one should conclude
from the sages’ lack of interest in the debate over “just cause”; doesntthatahe
rabbis accepted the no-fault divorces advocated by Hillel and Akiva, or that theadwa
to avoid controversy in the rabbinic ranks by not taking a position on this issue, or that

the answer to this question had been established by the early second centierednyd t

% HauptmanRereading the Rabhig04.
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did not need any further discussion? Turning to the New Testament writingsl] aeew

if they share the later rabbinic reticence to define divorce criteria.

7.3.2 New Testament Divorce Grounds

The New Testament’s discussions of divorce are almost exclusively cathcerne
with the very topic that the rabbinic materials largely ignore, namely, ettiaigj the
proper grounds for it. Conversely, the Gospels and Paul show no interest in eatablishi
proper divorce protocol, the question that was of such interest to the rabbis, although both
Mark and Matthew allude to the requirement of Deuteronomy 24 that the divorcing
husband send a divorce writ to his wife (Mark 10:3-4; Matt 19:7). Instead, the New
Testament texts focus on establishing grounds for divorce—often decidinbateaare
no appropriate grounds for divorce. For example, both Mark and Luke suggest that it is
impossible to sever a marriage bond fully; hence their prohibitions on remarriage (Ma
10:11-12; Luke 16:18). The version of this ban in Luke 16:18 reads: “Anyone who
divorces his wife and marries another commits adultery, and whoever mamiesaa
divorced from her husband commits adultery.”

Additional information about the New Testament’s view on divorce is revealed in
Matthew and Mark’s parallel discussions of the topic, which are introduced byomgest
raised by the Pharisees. In Matthew’s version, the Pharisees’ questiarfisegdswiul
to divorce one’s wife for any cause?” Mark’s version omits the final elabat is, “for
any cause,” and simply asks if it is ever lawful. Thus, despite the paralidusé of the
two discussions of divorce (see below), the issues that they address diffeisdme

Matthew asks whether one can lawfully initiate divorce for any caudke thiad is, he
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asks about Hillel's divorce standard as discussed alSoMeark’s rendering of the

pericope, on the other hand, discusses a more basic question, namely the lawfulness of

divorce in and of itself. To illustrate the differences between these two simtsi®f

divorce, they will be cited in full below, with the critical clauses in itadiod the

differences between the two underlined.
Matt 19:3-12 Mark 10.2-12

Some Pharisees came, and to

test him they askedls it lawful
for a man to divorce his wife®®

Some Pharisees came to him, and to
test him they askedis it lawful
for a man to divorce his wife for

any cause?’?
He answered, He answered them,

“What did Moses command you?” They
said, “Moses allowed a man to write a cer-
tificate of dismissal and to divorce her.”
But Jesus said to them, “Because of your
Hardness of heart he wrote this

“Have you not read that the one commandment for you.

who made them at the beginning

‘made them male and female,” and said,
‘For this reason a man

shall leave his father and

mother and be joined to his wife,

and the two shall become

one flesh’? So they are no longer two,
but one flesh. Therefore what God has
joined together, let no one separate.”

But from the beginning of creation,
‘God made them male and female.’

For this reason a man

shall leave his father and
mother and be joined to his wife,
and the two shall become

one flesh.” So they are no longer two,
but one flesh. Therefore what God has
joined together, let not man put asunder.

They said to him, “Why then did Moses

command us to give a certificate of

dismissal and to divorce her?” He said

to them, “It was because you were so

hardhearted that Moses allowed you

to divorce your wives, but from the

beginning it was not so.

Then in the house the disciples asked him
again about this matter. He said to them,

“Whoever divorces his wife

And | say to you:
whoever divorces his wife,

% Instone-BrewerDivorce and Remarriage,33-188.
el €Leomv avdol Yuvaika amoAvoal.
2 ELEEeotv avOQwTw ATOADOAL TIV yuVATKA AUTOL KATX TIROAV altiay.
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except for unchastifyand marries and marries another,

another, commits adultery*® commits adultery against her; and if she
divorces her husband and marries another,
she commits adultery (emphasis miné§

Both Matthew and Mark offer the same reason to avoid divorce, namely that although
Moses made accommodations for divorce (Matt 19:7-8; Mark 10:3-5), the original intent
of marriage was for it to be lifelong, in accord with the view of marriagespted in the
creation narrative in Genesis 2 (Matt 19:4-6; Luke 10:6-9). However, the atiphs
that the two derive from their exegetical analysis differ. While Mark utateds the
Genesis text to forbid all divorce, Matthew reads the same pericope aingstlivorce
except in the case of infidelity, which is in accord with Shammai’s positicglated
above (also Matt 5:37.

Paul’s discussion of marriage and divorce in Rom 7:1-3 echoes the Gospels’
viewpoint, in that he characterizes a woman who remarries as an adufReresg:8).
He clarifies that the Gospels’ view that remarriage is unlawfoihig true when one’s
ex-wife/husband is still alive (Rom 7:1-3). In 1 Corinthians 7, Paul offerangher
teaching on divorce. He implores women and men married to unbelievers not to seek

divorce, since through marriage they can make the unbeliever holy (1 Cor 7:12-16). The

BAéyw d¢ VLY Gt O av ATOAVOT) TNV Yuvaika aUTOD Ut €7 mogvela kad yapunor
AAANV poxatat.

¥ kai Aéyer avtoig: 66 &v ATOADOT) TV Yuvaika aVTOL Kal YouNoT) GAANY potxatat
ETU aLTV- KAl €xv avTh AToAvoaoa TOV AvOpa aVTNG Yoo dAAoV potxaTot.

% Instone-BrewerDivorce and Remarriage,33-136. Instone-Brewer argues that Mark and Matthffer
the same conclusion about divorce, namely thatg& permitted in the case of infidelity. He argthed the
Mark’s terse account of this exchange with the Bkas is influenced by the rabbinic tendency toward

abbreviation and that all of Mark’s readers woudardr mentally inserted the exception claubel(, 133-
136, esp. 134).
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only scenario in which divorce would be acceptable, according to Paul, is when arbelieve
is married to an unbelieving spouse who does not want to continue the relati8nship.
Thus, we see that the main concern of both the Gospels and Paul is to establish
the proper grounds (if any) for divorce and to help define the legal status of divorced
spouses. The later rabbis’ overriding interest in defining proper divorce pratocol i

altogether ignored in the New Testament texts.

7.3.3 Philo and Josephus on Grounds for Divorce

Similar to the Mishnah’s stance and in opposition to the New Testament position,
Philo and Josephus are disinterested in establishing the permissible groundigafiogini
divorce. Neither exhibits familiarity with the debate between the discgdlélillel and
Shammai; they could not have known the version of the debate preserved in the Mishnah,
although the possibility exists that they may have known an earlier incarnatian of t
debate. Yet in addition to acknowledging the debate between these two schools,of sages
neither Philo nor Josephus gives any indication that establishing the proper gounds f
divorce was a controversial issue for the Jews of his day. Indeed, Philo nevisr ins
himself into the debate over the acceptable grounds for divorce. For example, in his

summary of Deut 24:1-4 Philo writes:

Another commandment is that if a womedter parting from her husband

for any cause whatevenarries another and then again becomes a widow,
whether this second husband is alive or dead, she must not return to her
first husband but ally herself with any other rather than him, because she
has broken with the rules that bound her in the past and cast them into
oblivion when she chose new love-ties in preference to the old. (Philo,
Spec. Law8.30 [Colson, LCL]; emphasis mine)

% Instone-BrewerDivorce and Remarriage,97-203.
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gorv O€, Pnotv, avdeog amaAAayeloa yuvt) ka®’ fjv &v toxn meodpaoty £TéQw
YNHAEVT) TTAALY XNeevoT), CWVTOG 1) Kal TETEAEVLTNKOTOG TOV deLTEQOV, UN
EMavitw mMEOS VO TOV TIEOTEQOV, AAAX ATt TOlg AAAOLS EvoTtovdog
HAaAAOV 1) Tde YevéoOw, Oeopovg magaBaca tovg doxalovg, wv éEeAdbeto
GiAToa Katva TEO TWV MAAALWV EAOUEV.

Similarly, in Josephus’ synopsis of Deut 24, his comments are limited to a brief
reference to the fact that people divorced for a multiplicity of reasons emdraent
suggesting that he viewed divorced as occurring too frequetthai &' av toig
avOpwmnols towdtal yiyvowto (JosephusAnt. 4.253 [Thackeray, LCL]). Josephus may
be articulating his own viewpoint that divorce was too frequently employed and too
easily excused by himself and his peers; but neither he nor Philo suggests ibsiie of
the acceptable grounds for divorce was a contentious one among Jews in Roman

Palestine.

The viewpoint of Philo, Josephus, and the Mishnah concerning the grounds for
divorce may have been normative: Jews divorced their spouses according tehestabli
norms and thus ascertaining just cause for divorce was not a controversial nsaesl, |
the lack of debate about the topic in these three ancient Jewish sources might lead one t
believe that the issue was resolved by late Second Temple times.

Despite the fact that Josephus never directly addresses the issue in atictieor
discussion of divorce, the language that he uses to describe his divorces and those of the
Herodians suggests that elite Jews rarely levied weighty chargest dlgeinspouses to
initiate divorce or minimally that they did not view it as important to excuse the
divorces by publicly announcing serious charfefn fact, in Josephus’ writings, divorce

was anything but rare and the causes for divorce were rarely signifitanexample,

37 A divorce motivated by the alliance system, corebr, might be branded as significant,
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the wording and tone used to describe Salome’s reason for parting from Costobarus
highlight the spontaneous nature of her decision to leave her husband. Josephus writes
that the impetus behind Salome’s divorce was that she had “occasion to quarrel with
Costobarus” (Josephuant. 15.529-260 [Marcus & Wikgren, LCL]). Similarly, although
Josephus’ second marriage ended for some sort of cause, the gravity of theghsgje
his ex-wife is questionable. While Josephus does not specify what grounds drove him to
dissolve his marriage, his decision to describe the motivation as being “displehsed a
behavior” does not suggest a particularly egregious offense (Joskjjibd26-428
[Thackeray, LCL]). In a similar vein, Josephus describes the reasons for divareay
of the other cases that appear in his histories. Although it is possible that Josephus ma
be employing euphemisms or stereotyped formulations to account for his digncces
those of the Herodians, it is telling that Josephus does not identify any serimgesdba
excuse these divorcé$.Indeed, given the frequency and ease with which elite Jews
turned to divorce, it seems equally probable that Josephus’ descriptions accapitely
the relatively inconsequential reasons behind many of the divorces of thesewes. In
fact, Josephus only identifies serious grounds for dissolving the marriage in bee of t
nine divorces that he describes. Herod allegedly divorced his wife, the daughter of
high priest Simon ben Boethus, because she sought to incite an insurrection against him
(JosephusAnt.17.77-78).

Because it is not clear what the minimum criteria for divorce was in Herodi
times, it is difficult to ascertain whether in divorcing so frequently and wabrgts that
were so spurious, the Herodians were considered to be in violation of Jewish law. This

determination is particularly problematic given the biblical reticence oprtieer

% |nstone-BrewerDivorce and Remarriagd,34-135.
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grounds for divorce. What we can say with some certainty, however, is that in myorci

for reasons other than sexual infidelity the Herodians transgressed theeNamént’s

and the school of Shammai’s interpretations of proper divorce grounds, if these
interpretations were in circulation in the first centuries B.C.E. and C.EH@&talians

(and Josephus himself), however, could have appealed to the greater freedom provided by

the no-fault divorces condoned by other Jews, such as Hillel.

7.3.4 Divorce to Avoid Polygamous Marriage

While the reasons for most of the divorces that Josephus describes were not
particularly significant, some marriages broke up under the pretext of somayast€
however contrived. The most common reason to divorce in Josephus’ histories was to
avoid being in a polygamous marriage. Thus, agreeing with Rabbi Akiva, who contended
that the desire to marry another was sufficient to merit divorce, we repelasedlof
men who divorced their current wives as a precondition for entering into a geanith
a new wife (n. Git.9.10). For example, Herodias stipulated that Herod Antipas had to
divorce his current wife, the daughter of Aretas, before she would consent yohimarr
(JosephusAnt.18.109-113). Sometimes Josephus does not specify that divorce of one’s
present spouse was a precondition of remarriage; immediately precedinfptimation
of a man’s remarriage, however, there is a notice of his divorce from his cuif@nt w
For example, Archelaus divorced his wife Mariamme immediately precading
marriage to Glaphyra (Josephisit. 17.9-11). Likewise, Herod divorced his first wife,
Doris, prior to his marriage to the Hasmonean princess Mariamme (Joséfanus,

1.432).
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Although both men and women divorced their current spouses prior to remarriage,
the motivation of the two genders to divorce under these circumstances may have
differed. The most obvious reason for a woman to seek a divorce was to avoid the charge
of adultery. Jewish law, both biblical and rabbinic, is unanimous in prohibiting women
from practicing polyandry (Lev 20:10; Deut 22:22:Kid.7a)3° For example, the
biblical definition of adultery is lying with a married woman (Deut 22:22).

Consequently, any woman behaving as if she were concurrently married to two men
would be subject to the charge of adultery and its concomitant punishment, narttely dea
(Lev 20:10; Deut 22:22; Phil@n Jos44; Ag. Ap. 2.25m. Sanh7.2; 6.4; 7.3; John
7:53-8:11)"° Indeed, Herod executed two family members for adultery. On one
occasion, he had his Hasmonean wife executed for suspicions of her adultery (Josephus
War 1.486-487;Ant. 15.81-87, 218-254}" In contrast to the practice among the
Herodians, the more likely consequence for a woman’s adultery in the first ceratyry

have been divorce without repayment of the marriage fee, in accord with the viéws of t
prophetic books and the New Testament (Jer 3:1-20; Ezek 16:35-43; Isa 50:1; Mal 2:14-
16; Matt 19:9Y*? By the early third century at the latest, this change was fixed in law.

For example, irsotahthe rabbis enjoin men married to adulterous women to divorce

them n. Sotat6.1)*?

39 However, the inclusion of clauses in the Elephantharriage documents prohibiting both polygyny and
polyandry may complicate this view (Cowldygyptian Aramaic Documents5).

“0'Instone-BrewerDivorce and Remarriagd and 94.

*LIn the case of Joseph, the accusation of aduttenywell have been a trumped one. Indeed, Josephus
may have charged Joseph with a crime for whiclBibke legislates death as a means to dispose of his
opposition.

“2 Instone-BrewerDivorce and Remarriagé4, esp. ft. 33.

*3The New Testament position on the necessity afrdi in light of adultery differs from the approanoh
the Hebrew Bible and the rabbinic corpus. Sincstiiaw Testament texts prohibit divorce under any
circumstances, adultery is not a permissible grdondivorce. In Matt 19:9, on the other hand, leghy is
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Given that polyandry was not an option for Jewish women, it is not surprising that
Josephus never specifies that divorce of one’s current husband was a term genarria
a new husband; in Josephus’ histories, it was a given that any woman who wished to
marry anew would first divorce her current husband. In fact, this is preaibaly
happens as, invariably, Josephus notes that a woman, or a party supposedly expressing
her interests, initiates divorce immediately prior to notice of her margiew’* For
example, Josephus notes that Drusilla, Berenice, Salome, and Herodias albldiveirce
first husbands prior to describing their remarriages (Josephti4,7.9-11, 18.109-113
War 1.432). While women turned to divorce prior to remarriage so as not to find
themselves in legal jeopardy, the reasons for men divorcing their current wore® pr
remarriage might be different, since polygyny was licit for men acacgradi the Bible,
Josephus, and the later rabbinic guidelines (Exod 21:10; Deut 21:15-16; Jogaphus,
17.9-11, 18.109-113). Yev65a).

As noted in our discussion of polygyny in section 6.9, social norms combined
with the goals of the kinship system may have worked together to make the practice
polygyny relatively rare in the late Second Temple era. Indeed, Herazlaslthroyal
Jew known to have practiced polygyny and Judah, Babatha’s husband, is the only named
practitioner of polygamy among commoners known from post-biblical times through the
close of the Mishnaff. Therefore, divorce normally preceded remarriage for men as

well, likely because many viewed the practice unfavorably. One of the rehabapper

given as the only acceptable ground for divorcedwen in this passage adultery does not necessitate
divorce (Instone-BreweBDivorce and Remarriagd,41-146).

* At least twice when the reciprocal scenario isabred, namely a married man seeks to form a union
with an unmarried woman, the potential bride (arrepresentative) tells the man to leave his fiige
prior to marrying the new woman (Josephtust. 17.9-11;18.109-113).

“ Satlow,Jewish Marriage 189-192.
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class Jews may have avoided polygyny was moné&taBecause of the merger of all the
wives’ assets that took place upon marriage, the proper return of what rightfolhged|
to the bride’s family in the event of divorce or death is complicated in the event of
polygamous marriage. For example, the Judean Desert papyri descrilo ridet gt

legal battles between Babatha and her co-wife Miriam over the proper divisionrof thei
husband’s assets. Polygyny also confused inheritance lines among the father’s
offspring since all of the husband’s offspring, not just the biological childrémeof
woman who brought the dowry to the marriage, would share the dowry’s prégeeds.
Indeed, many of the palace intrigues and dramas precipitated by the inbgceftthe
identity of Herod’s chief heir. In the case of a monogamous marriage, on the aottier ha
one could more easily arrive at the amount of money due the divorced wife and her
children. Another reason that families preferred their offspring to ereogamous
marriages is that the family could expect more attention and resources to lezldevot
maintaining an alliance with a single family, resources that would bempetttion if

one had multiple alliances to nurture. For example, Herod’s divorce of Dorisghisr t
marriage to the Hasmonean princess pinned the dynasty’s future on childrenemncei
with his new wife (Josephugyar 1.240-241, 431-432).

On a micro level, the motivations of men and women to seek divorce prior to
remarriage may have differed. On a macro level, however, since maaiagether
spouse effectively cut off both men and women from marrying anew, one can view both
preferences for monogamy as one and the same phenomenon. Moreover, while the

avoidance of polygamy or the charge of adultery were real concernsgiaiigicit the

“®bid., 204-207.
" Porter, “Babatha’s Family,” 3.
“8 Satlow,Jewish Marriage204-207.
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impetus that set most of these divorces in motion was the weighty role of theeaallia

system in marital decisions.

7.3.5 Divorce to Further the Goals of the Alliance System

One might better understand divorces instigated to avoid polygamy or the charge
of adultery as marriages intent upon furthering the kinship/alliance conaddthseugh
Josephus only rarely identifies the alliance system as the reason facalgragiivorce,
given the alliance system'’s centrality to the establishment of miagfidionships, it
should come as no surprise that the alliance system informed divorce decisiotls as we
Indeed, reading between the lines, one can tell that the alliance systemgaradisits
provide the impetus behind most of the divorces in Josephus’ histories. For example,
marriages with high status-women are never broken up so that men can maxsllless
connected women. Marriages which could be considered as lateral moves—marriage
with women of comparable status to one’s present wife—were sometimes broken up in
order to facilitate marriage to a new wife if her familial connectiongwleemed more
beneficial. Most common, however, was divorce of one’s current spouse as a
precondition of entering into a union with a woman, or more precisely a family, of higher
status.

The most famous case of divorce of a lower-ranking woman in order to marry a
woman with more developed political connections is Herod’s divorce of the commoner
Doris before his marriage to the Hasmonean princess Mariamme (Jos@éfards240-

241, 431-432%° Herod’s marriage to Doris took place before he assumed the throne of

Judea. While marriage to a “Jewess of some standing”, as Josephus descriy@sdyor

9 RichardsonKing of the Jews]22.
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have had some appeal to Herod when he was still a commoner, once Herod ascended to
the throne he quickly divorced Doris in order to marry Mariamme the Hasmonean
(Josephuswar1.241 [Thackeray, LCL]). Similarly, Herod’s brother Pheroras was
supposed to divorce his slave-girl wife and marry Herod’s own daughter instead.
Pheroras, however, breached the socially determined order when he failed to follow
through with his promise to Herod (Josephst, 16.194-205, 215-216).

Herodias’ divorce of her uncle Herod Philip, precipitated by her desire ty marr
his half-brother Herod Antipas, demonstrates that the desire to seek spousesrof highe
status meant that even marriages within the same biological family otesafa from
dissolution in the face of forming unions with higher status family memberspldas,
Ant.18.109-115Y° Indeed, Herodias’ first husband, Herod Philip, had been disinherited
because of his mother’s involvement in a plot against her husband, whereas Herod
Antipas was not only royal but was the reigning monarch over both Perea and the Galile

The last Herodian example of the significance of the alliance system in
determining divorces comes from a story of a threatened divorce. As wasmadnt
above in section 5.2, the Cappodocian king Archelaus threatened to dissolve his
daughter’s marriage with Alexander, Herod’s son, in a ploy to reconciledigalidn
father and son (Josephus, War 1.508-510; Ant. 16.263-264). There is no hint that the
marriage of Alexander with Archelaus’ daughter was actually trdubn the contrary,
the marriage was a happy one. Consequently, the threat of the marriage endiegl weig
heavily on Alexander and his father, Herod. In the end, Archelaus left the geaniact
and returned to Cappodocia after extorting a sizeable amount of money from Herod.

That Archelaus’ motivation to involve himself in this intra-Herodian conflict tine

*0|bid., 44 and 223 and Hanson, “Marriage and Divorce,” 149.

284



alliance system and his fear that Herod’s conflict with Alexander mightpoomise his
alliance with Herod is made clear by Archelaus’ remarks to Herod. Archidsasbes
the motive behind his daughter’'s marriage to Alexander as his “regard for yenad[s]
exalted rank,” (Josephud/ar 1.501 [Thackeray, LCL]). Moreover, when threatening to
end his daughter’'s marriage with Alexander, Archelaus’ foremost corgtratihis
alliance with Herod not thereby suffer. Hence, Archelaus requests that Harbd pai
daughter to another one of the Herodian princes, since “his dearest desire wasdio maint
the marriage ties which linked him to Herod” (Josephiar 1.508-509 [Thackeray,
LCL)).

While not involving a member of the Herodian family, Josephus’ retelling of the
first and second marriages of Ptolemy Philometer’s daughter Cleopatra in the 160’s
B.C.E. demonstrates that divorce motivated by kinship concern was not limitedsto Je
or the first centuries B.C.E. and C.E. (JosephAns$,13.109-116; 1 Macc 10:51-11.15).
As described above in section 5.2, initially Cleopatra was married to Alexandsr Ba
(JosephusAnt.13.80-82; 1 Macc 10:51-58). Ptolemy engineered this marriage to cement
a pact between Alexander and himself against their common rival DemeDwues time
Ptolemy’s appraisal of Alexander and Demetrius changed; in fact, his opiniontafthe
men was reversed. Instead of favoring Alexander and using his relationship with him
bring about the downfall of Demetrius, Ptolemy decided to form an alliance with hi
former rival Demetrius against Alexander. Ptolemy formalized thisgehaf attitude by
removing his daughter from her marriage to Alexander and marrying her off tetidesn

instead (Josephuant.13.109-111; 1 Macc 11:10-12). Thus, the ending of Cleopatra’s
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marriage to Alexander was motivated by concerns that Demetrius migldrbe m

beneficial to the family’s achievement of its alliance goals.

7.3.6 Divorce for Other Reasons
Besides marriages that are ended in order for one party to marry anghemwhe

motivated by the goals of the alliance system or some other reason, onlytibae of
divorces that Josephus describes has any sort of identifiable cause. Herodldigrce
wife, who was the daughter of the high priest, because she was said to be involved in
plots against him (Josephumt.17.77-78). However, Herod did not always resort to
divorcing wives that he found to be problematic; in one case, he had a wife executed

(Josephusint. 15.231;War 1.444)!

In describing the Herodian divorces, Josephus never attributes any divorce to
infertility. Given that neither he nor the royal Jews mention the need to beaechnidr
connection with any Herodian marriage, it is not surprising that no spouse seeks to
divorce because of infertility, even though Josephus does stress the link between
marriage and the bearing of children in his theoretical discussions ohJearsage
(Josephusig. Ap.2.199-203War 2.160;Ant.4.259). On the other hand, both Philo and
the rabbinic traditions, some of which might even be contemporaneous to Josephus’
writings, state that it is incumbent upon a man to divorce his wife should their marriage
remain childless after a prescribed length of time (see 5.1; Bipiém,. Laws.35;t. Yev.

8.5-6;y. Yev.7b, 65bb. Ket.77a-b)>*

* Instone-Brewer discusses the traditional Jewisterstanding of the need to divorce in the event of
infertility versus the New Testament’s approackh®missue (Instone-Brewddjvorce and Remarriagel6-
47, 91-93, and 170).
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It is possible that happenstance explains why none of the divorces Josephus
describes broke up due to these serious grounds. Conversely, Josephus may not have
known why some of the Herodian unions dissolved; he may have simply opted for
discretion and restrained himself from specifying which marriages exsdadesult of
infertility.®® For example, he may have simply stated that they found another more
attractive partner with whom to wed, rather than defame one of the parties.

The most significant insight derived from the grounds that Josephus offers for his
own divorce and the divorces of the Herodians is that there does not appear to have been
any social or legislative pressure to remain in marriages that wereges lgable or
beneficial to the marriage partnets.Indeed, Jews in Roman Palestine regularly turned
to divorce without leveling serious charges such as infidelity or infertiléynag their
spouses. Even Jews who behaved in ways that demonstrated their pious orientation
appear to have sought divorce without establishing any serious cause. Josephus’
unwillingness to criticize the Herodians for their many divorces imhiasdivorce
without serious cause was a socially acceptable practice in Romamnakesiong both
Jews and gentiles and the elite as well as royals.

Having discussedhythe Herodians divorced, now it is time to turn to the
guestion ohowthe Herodians divorced. In doing so, we return to the emphasis on the

protocols of marriage and divorce, about which fewer details are found in the Bible.

*2 Josephus specifies that Herod’s marriages to listhiece and cousin did not result in the birth of
children (RichardsorKing of the Jews235).
3 RodgersRoman Empire468.
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7.4 Divorce Protocol

As we noted earlier, the Bible says little about divorce, but it does provide some
information about divorce protocol. In discussions of other practices, the Bible
incidentally broaches issues related to divafc@he most helpful and widely-studied
biblical text dealing with the topic of divorce is found in Deut 24:1-4, a legal ruling
involving remarriage and its limitations. The text reads as follows:

Suppose a man enters into marriage with a woman, but she does

not please him because he finds something objectionable about

her, and so he writes her a certificate of divorce, puts it in her

hand, and sends her out of the house; she then leaves his house

and goes off to become another man’s wife. Then suppose the

second man dislikes her, writes her a bill of divorce, puts it in

her hand, and sends her out of his house (or the second man who

married her dies); her first husband who sent her away, is not

permitted to take her again to be his wife after she had been

defiled.
Because a law which institutes divorce or even elucidates the pirfaitiyds lacking in
the biblical corpus, those concerned with the Bible’s attitude on divorce hay laage
to resort for guidance to this ruling presented in Deut 24:1-4 for guidance. A number of
other legal statements, such as Lev 21:7-14 and Deut 22:29, provide further details of
biblical divorce guidelines’

There are two salient features of the divorce described in Deuteronomy 24. First,
the man initiates the divorce. Second, the divorcing husband sends his wife a divorce
certificate. It is unknown whether the divorce ruling recorded in Deuteronomy 24

accurately reflects normative divorce practice in antiquity or was ynenel example of

proper divorce protocol. Because Deuteronomy 24 is part of a larger section hsng c

** Instone-BrewerDivorce and Remarriage0-21.
% Instone-Brewer, “Deuteronomy 24:1-4,” 230.
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laws, that is, rulings reached in a single specific case, its divorceigaglelay not have

been universal across even biblical era communitiekews did not understand these

laws as case laws as their original context suggests; rather theyatedrthem as

universal rulings incumbent upon all. Consequently, other passages in the Hebrew Bible
the New Testament, and the rabbinic corpus suggest that these two concepts were
considered normative divorce protocol (Isa 50:1; Jer 3:1,8; Matt 19:7-9; Mark 1®:.2-4;

Git. 9.3;m. Yev14.1;m. Kid.1.1;m. Ket.4.9; 10:5). For example, Isa 50:1 reads:

“Where is your mother’s bill of divorce with which | put her away?” Matthew 19:7
records: “Why then did Moses command us to give a certificate of dismissal and t
divorce her?” The early third-century rabbinic writings also confirm thedbnmcessity

of these two elements, namely male initiation and the delivery of a divorce wri
Yevamotii4.1 establishes the necessity of male initiation. The mishnah notes: “The man
that divorces is not like to the woman that is divorced; for a woman is put away with her
consent or without it, but a husband can put away his wife only with his own consent”
(m. Yev14.1 [Danby]). Mishnakiddushinindicates that a writ is essential to proper
divorce protocol: “By three means is the woman acquired and by two means she acquires
her freedom. She is acquired by money or by writ or by intercourse...And she acquires
her freedom by a bill of divorce or by the death of her husbandK{d.1.1 [Danbyy]).
Josephus’ rehearsal of standard divorce protocol also notes as normative these two
elements, namely male initiation and the sending of a divorce writ: “He wiresl&esbe
divorced from him for whatsoever cause...must certify in writing that hehaile no

further intercourse with her” (Josephésit. 4.253; [Thackeray and Marcus, LCL]; also,

15.259-260).

¢ |pid., 7 and 20-21.
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In contrast to the viewpoint of Matthew, Mark, the rabbinic writings, and
Antiquities4, Josephus’ descriptions of actual divorces suggest that Jewish divorce was
not always so rigidly defined by these two elements—male initiation and tascesof
a divorce writ—as many interpreters, both ancient and modern, would lead one to
believe®” For example, the wording of Josephus’ description of the termination of his
first marriage hints that his wife left him without any formal divoraacpedings.

Josephus’ account of the divorce reads, “[I]t was by his [Vespasian’s] command tha
married one of the women taken captive at Caesarea, a virgin and a native @icihat pl
She did not, however, remain long with me, for she left me&al'd) keAevoavtog

avTOL NYayOUnV TV TaO£€vov €k TV alyUaAwTdwv TV kata Kawodoeiav

AAOLO@V €Y XWELOV OV TAREUEVEV O AT HOL TTOADV XQOVOV AAA& AvOévTtog)
(Josephud,ife 414-416 [Thackeray, LCL]). There are two problems with this “divorce”
for those who accept the view that the husband must initiate divorce and a divorce
document must change hands for a divorce to be valid; neither of these elements is
present in Josephus’ description of his first divorce.

Josephus’ retelling of the break-up of his second marriage does look more like his
remarks on the essential elements of Jewish divorce that he rel&tegjinties4.>® In
Josephus’ own words, “After this period | divorced my wife, being displeased with her
behavior” ad’ ov dr) ko Kal TV yuvaika ) &QeoKOEVOS LTI TOLg NOeowv
anerteppaunv) (Josephud,ife 426 [Thackeray, LCL]). In this case, the husband—i.e.,
Josephus—initiates divorce. Josephus’ reason for seeking divorce also conformis to wha

one would expect from Deut 24:1-4, which seems to suggest that no-fault divorce is not

" Leander E. Keck, “Divorce,NIBC (12 vols.; Nashville: Abingdon, 1998): 2:380.
*% Ibid., 426-428.
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an option and that some type of grounds, which would fulfill the requirement to “no
longer find favor in one’s eyes,” is a prerequisite for divorce. What is missingybgwe
is mention of the divorce document, which many ancient Jewish and early Chastgan t
represent as being essential (Isa 50:1; Jer 3:1,8; Matt 19:7-9; Mark 10:Z54;9.3;m.
Kidd. 1.1; Josephu#\nt.4.253; 15.259-260).

Josephus’ failure to describe each divorce in a way that would definitively mark
them as licit is odd, given that on two separate occasions Josephus explicilistate
understanding of proper divorce protocol. Josephus’ first review of divorce procedure is
in his summary of biblical law, where the historian refers to the necessitgle
initiation of divorce proceedings and the exchange of a divorce document (Jogeyhus,
4.253). The second time that Josephus discusses divorce he articulates théitgssentia
these two elements more clearly. He notes the requirements of matemaiad the
exchange of a divorce writ in discussing the dissolution of the marriage of Sahoime
Costobarus (Josephusnt. 15.259-266). If Josephus were in compliance with his own
ideas of proper divorce protocol, his failure to mention it is surprising. This isi@gpec
S0 given Josephus’ reputation as a self-conscious historian (Joséphds253; 15.259-
266).

Moving beyond Josephus’ own divorces, not a single one of the Herodian
divorces he describes conforms to the protocol that Josephus and the later ralityis ident
as proper. Herod’s divorces do not accord with most late Second Temple intenpsetati
of divorce law, nor do those to which Glaphyra, Herodias, Pheroras, and Salome are
party. This is striking given that none of the Herodians’ divorces are in acdbrthisi

view of Jewish law, since the Herodians generally married in accorcheatdpted
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Jewish practices. While the study of the Herodian family’s marriagéiqgasiceveals
isolated examples of the Herodians contracting marriages that were gatpibiblical
law, the Herodians largely exhibit a conscious effort to form licit rages. Nothing
about the Herodian family’s marriage choices prepares us for the dispatitye see
between law and practice in studying the royal Jews’ patterns of divordeselphus’
descriptions of these divorces reflect real practices, we may concludeettréerodians’
practice of divorce is our first example of the royal Jews as a whole opearatipgn

defiance of Jewish custom.

7.5 Conclusion

In the case of divorce, the Herodian family’s behavior appears to diffearggul
from the presentation of proper divorce motivations and protocol in the Bible, Josephus’
theoretical statements, other Second Temple texts, and the later rablingswiThe
prophets and rabbis viewed divorce as a last resort after habitual wrongdoing art the p
of one of the spouses. Often their presentations of divorce border on the tragic. The
Herodians, by contrast, appear to approach divorce lightly and see divorce abanless t
extraordinary measure. Nonetheless, because Josephus and Philo (and the rabbis) never
state what would or would not qualify as acceptable grounds for divorce, it is difficult to
know whether or not the Herodians in divorcing so readily and in leveling grounds that
seem so specious, were in violation of first century Jewish pradfloecover, because
Jewish divorce law does not prohibit questionable motives or ideologies, only forbidden

actions, it is unclear what first century Jewish law would have to say aboutppleaira
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to outside observers as the Herodian family members’ quick turn to divorce asamenar
strategy.

In order to understand why Josephus, and the Bible and Mishnah too, according to
most readers, are so insistent that Jewish divorce must exhibit matemitiad the
exchange of a divorce document, and to see what it means that none of the actual
divorces that Josephus describes exhibit these characteristics, it ignetessn to a
detailed study of Josephus’ description of the divorce of Salome and Costobarus—the

case that establishes the necessity of these two elements in Josepimgs. wr
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8. A Legal System for Salome’s Divorce

The best-known divorce case from the ancient Jewish world is that of Salome and
Costobarus, as described by Josephus:

Some time afterwards Salome had occasion to quarrel with Costobarus
and soon sent him a document dissolving their marriage, which was not
in accordance with Jewish law. For it is (only) the man who is permitted
by us to do this, and not even a divorced woman may marry again on her
own initiative unless her former husband consents. Salome, however,
did not choose to follow her country’s law but acted on her own authority
and repudiated her marriage...(Josepkun, 15.259-260 [Marcus and
Wikgren, LCL])

Xodvov d¢ dLeABOVTOC EMIOVLVERT) TNV ZAADUNV OTATIAOAL TTEOG TOV
KootopBagov kat méumel pev e0OLE avTe YOAUUATIOV ATTOAVOUEVT) TOV YAUOV
oL kata Toug Tovdatwv VOHoLS &vdEL péEV Yo E£e0TV TAQ ULV TOUTO TIOLELY
yuvatki d¢ ovde dlaxwEobelorn ka®’ adTNV yapunOnvat pr) ToL TEOTEQOV
AavOQOG EPLEVTOC OV UMV 1) ZAAWT TOV €YYEVT) VOUOV AAAX TOV &1t ¢Eovolag
EAopévn v te oLUPlwoLY TTEOATIYOQEVOEV.
The scholarly world’s interest in this divorce rests on Josephus’ comments.mdikse
conform to the traditional reading of Deut 24 and its interpretation in latengg;itin
that they allude to both elements that most modern readers think would characterize a
Jewish divorce in antiquity: the husband initiates divorce and issues a divorce document
to his wife (Isa 50:1; Jer 3:1, 8; Matt 19:7-9; Mark 10:2/Git.9.3;m. Yev14.1;m.
Kid. 1.1;m. Ket.4.9; 10:5). Due to the focus of the secondary literature on this case,

many assume that Josephus’ critique of the divorce of Salome and Costobaraigkgccur

reflects first-century Jewish practite.

! Virtually all studies of Jewish divorce in antigytite the case of Salome and Costobarus. The few
studies that move beyond discussing Salome andRarsts tend to cite Josephus’ own divorces
(Josephud,ife 414-416, 426-428). The more general study ofdpe of divorce in Josephus is virtually
unknown in the secondary literature.

2 For example, Schremer, “A Reply,” 193; Solomontlitei The Rise and Fall of the Judaean State
(Philadelphia: Jewish Publication Society, 1962)a8d Llewelyn, “A Jewish Deed,” 88.

294



However, not all pious first-century Jews agreed with Josephus’ appraisal of t
divorce. Our criticism of that view is not based on the charge of dishonesty or even
source criticism. There is no hint that Josephus fabricated the details of tloe darat
there are no grounds for suggesting that the phrase “for it is (only) the man who is
permitted by us to do this” is a later interpolation (Josephis;15.259-260 [Marcus
and Wikgren, LCL]). Rather, our objection is that in singling out Josephus’ comments on
this particular divorce, the reader is left unaware that Josephus’ view of propere
procedure in this case is not shared in all, or even a minority, of the restrepaits of
the Herodians’ divorces. In fact, itasly in connection with Salome and Costobarus’
divorce that Josephus notes the elements of male initiation and the exchange of a writ as
normative or, for that matter, mentions them at all.

Even though we will argue that Josephus’ view of proper divorce protocol was
not shared by all his contemporaries, we agree that the divorce of Salome andrGestoba
should hold a prominent role in the scholarly discussion of the topic. However, the
importance of this divorce does not relate to the fact that it seems to conformule the r
that Jewish divorce requires male initiation and the exchange of a bill of divoncéhe O
contrary, what is remarkable about this divorce is 8sdmesentCostobarus a divorce
writ and that, despite Josephus’ protests that her action was contrary to aewish |
successful divorce ensued. Indeed, Josephus does not relate that Salome keerely as

attempted to dissolve the marriage, he records thatidlemd the marriagecai mépumet

peV e0OBLE aLTE YoappdTiov amoAvopév tov yapov (Ant 15:259). Her success at
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severing the marriage is also evidenced by the fact that she had to oftptaaragon to
her brother Herod of why she did %o.

Despite the apparent effectiveness of Salome’s divorce, Josephus declates that
was not in accordance with Jewish law. The language that Josephus uses to convey his
disapproval of Salome’s divorce—“she [Salome] did not choose to follow her country’s
law butacted on her own authority-may be hyperbolic in nature (Josephasi.

15.259-260 [Marcus and Wikgren, LCL]; emphasis mine). Josephus’ view that Salome’s
divorce was based merely on her own authority might be an exaggeration given that both
the Roman and Jewish legal systems were keenly interested in bstghistters of

personal status. Moreover, Josephus’ description of the divorce and Herod’s rteaction

it also support the efficacy of the divortdn light of the tension surrounding the legality

of Salome’s divorce, then, two important questions arise. First, what legahsyst

authorized Salome’s divorce? Second, how can we explain the fact that Salome’s divorce
was not in accord with the traditional understanding of acceptable Jewish divorce

protocol yet the Herodian family and Josephus presume its validity?

8.1 Roman Law

Roman law is the obvious starting point of a search for a legal system that would

have permitted Salome’s divorce, since the two legal systems in place im Raheatine

“ Another possible hint of the acceptability of Sa#s divorce derives from the circumstances
surrounding her next marriage proposal. Syllaposposed marriage to Salome was rejected becagise th
groom refused to adopt “the customs of the Jewsbroause Salome was still technically married to
Costobarus (Josephusnt. 16.255 [Marcus and Wikgren]). Moreover, when Sadmally does remarry
Alexas, at Herod’s behest, Josephus does not fgéné union as polyandrous—a type of relationship
proscribed by both Jewish and Roman law (Num 52;138sephusint. 17.9-10). AlthoughAntiquities
16.255 identifies Salome as a widow at the timé 8ydllacus proposed to her, War 1.485-487 suggjeats
Salome’s first husband Costobarus was still aliemvSyllaeus proposed to Salome.

® Josephus does not accuse any of the five Heredbamen who initiate divorce with polyandry upon thei
subsequent marriages.
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were the Jewish and the Roman oh&/hile the exact relationship between the two
competing legal codes is unclear, some generalizations can bé maderule, subjects
of the Roman Empire, whether living in Rome itself or in one of its many provinces,
followed Roman law. However, the Romans granted exemptions to certain minority
groups who had their own historic legal codes and allowed them to follow their ancestral
laws instead. As long as the minority groups continued to pay taxes to the Empire,
among other obligations, the Romans largely left them &lofs.a recognized minority
with their own law code, the Jews were one of the groups granted a measuré of lega
autonomy’

While minority peoples had the right to settle their affairs in accordaitbeheir
ancestral traditions, they were not necessarily bound to their traditionlatdelgs. In
fact, members of the various autonomous groups had the right to opt out of their own
traditional legal systems in favor of the Roman one, should they so desire. However,
how one would opt out of one’s native legal code is unclear. It is thus unknown whether
one could adopt the Roman or some other approved foreign legal system piecemeal, or

one had to adopt one legal code or another in its entftety.

While the details of how these legal systems coexisted are not cleatisteaee

of multiple legal codes is incontrovertible. What this means for our discussiom & tha

® GrubbsWomen and the Lawijii.

" Stephen R. Llewelyn, ed\ew Documents lllustrating Early Christianit9 vols.; Grand Rapids, Mich.:
Eerdmans, 2002), 9:45-%81d B. CohenjJewish and Roman La&3.

8 GrubbsWomen and the Lawiii.

° Matthew 26:47-27:14, Mark 14:43-15:14, Luke 2228723, John 18:2-40, Acts 22:25, 23:15, 23, 25:3
and GrubbsyWomen and the Lavi3.

191 lewelyn, New Documents lllustratin®:45-53, esp. 52-53, 97 and Grub&men in the Lay. The
papyri from the Judean Desert may support the foxiesv, namely that one did not have to follow one
legal system in its entirety. For example, Judapleys a marriage contract containing the clauaeith
was established according to the laws of the J@ude@ns) but shortly thereafter issues a Greeleprop
deed.
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person who considered him- or herself to be a member of the Jewish community could
appeal to the Roman courti the case of women and divorce, the motivation to appeal
to Roman law may have been that Roman law allowed women to initiate divorcesvhere
Jewish law, as described in some readings of Deuteronomy 24, Josephus’ writings, and

rabbinic literature, prohibited t.

8.1.1 Divorce Protocol in the Roman Context

The Roman divorce law current in late Second Temple period is difficult to pin
down, given the two defining features of Roman marital law described above: Raman la
changed over time and was not universally applicable, but rather classespeespite
these variables, it is nonetheless possible to offer some generalizations abaout Roma

divorce law in the late Second Temple period.

First-century Roman law generally allowed either party to initiaterde,
although at times women were subject to certain disadvantages that did not apgty to m
(Institutesof Gaiusl.137;Digest24.2.2 [Gaius]Cod. Just8.38.2 [223 C.E.]Digest
24.3.2 [Ulpian])*? Indeed, other than cases of infidelity, divorce could proceed without
cause or penalty Thus, while law and tradition may have hindered Jewish women from
initiating divorce (Isa 50:1; Jer 3:1, 8; Matt 19:7-9; Mark 10:24Git.9.3;m. Yev.
14.1;m. Kid.1.1; m. Ket.4.9; 10:5), Roman women had the right of self-determination

when it came to their marital statusgtitutesof Gaiusl.137; PlautusMiles 1164)**

" HauptmanRereading112.

12 Treggiari,Roman Marriage441; Instone-BreweDivorce and Remarriagé2-74; and Hauptman,
Rereading the Rabbig]12.

13 HauptmanRereading the Rabbig12-114.

14 Treggiari,Roman Marriage442-444.
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8.1.2 Jewish Women and Gentile Legal Systems
Although Josephus’ comments suggest that Jewish law consigned women to the

passive role in divorce, he does not depict women as passive in general. On the, contrary
he portrays a number of strong female personalities, none of whom is stronger than
Salome herself. Her foes appraise her as dangerous, and her alliesnesedyribyal,

precisely because she is so formidable (Joseplas].483). In a number of instances,
Salome seeks to steer her own marital decisions as well as those of henfambers
(Josephusint. 16.215-216, 220-228). The most relevant example of her active hand in
determining her own marital status is her alleged signing of a contraatneiogfiner

consent to marry the Arab ruler Syllaeus (Josephnis,16.220-228). Given Salome’s
character, it would not be surprising for her to turn to Roman law to rid herself of a no-
longer-wanted husband, aware of her limitations under the Jewish legal system.

Salome would not have been alone among Jewish women in antiquity who took
such a course of action. There is evidence that Jewish women regularly manipelated
legal systems to which they were subject to their own advankgeexample, the
Babatha archive from the Judean Desert includes the archive’s namesake&cdegal
writ establishing her polygynous union with Judah—a type of marriage prohibited by
Roman law (P. Yadin 10}. Yet many of Babatha’s legal documents were written in
Greek and were intended to be adjudicated within the Roman legal system. Indeed,
Babatha directly appeals to the Roman governors to solve her disputes with hier co-wi
and has regular contact with the Roman courts over the guardianship and maintenance of

her son, Jesus (P. Yadin 12-15, 26-30). The persistence with which she pursued her legal

15 RodgersRoman Empire468.
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claims in the Roman court system suggests the confidence with which shd theive
legal system, yet her Aramaic deeds, including her marriage writ, shoshthdtd not
desist from turning to the Jewish legal system when Roman law prohibited her.Yttions
In addition to this early second-century evidence suggesting that Jewish women
turned to foreign courts, some later rabbinic passages provide explicit proaf of thi
practice. ATannaiticpassage from Mishndhittin alludes to women who use the gentile
courts to force their husbands to issue them divorce wmit§{t.9.8). Talmudic
passages, which discuss the issues raised (Bittin 9.8, are even clearer in this regard.
Baba Batrastates that the rabbis dismissed the legalitygdtéorced by a gentile court
precisely because they wanted to discourage women from seeking thenessiéta
gentile courtslf. B. Bat48a)!’ A passage frorittin states that Jewish women sought
out the gentile court system in adjudicating their divorces because thoseveergtmore
favorable to themly( Git.88b). Since the admission that women turned to foreign courts
for their divorces is less than flattering to the rabbinic worldview, thesstats likely
reflect actual practice. Indeed, Cotton argues that the harsh language isstigeepa
prohibiting Jews from using gentile courts suggests that Jewish women regalaght
them out'® Many Jews appealed to Roman law and Salome may have been one of them.
Although the rabbinic evidence postdates the Herodian era and we cannot be sure to what
extent it accurately describes the late Second Temple era, taken tog#iliae Judean
Desert papyri it may establish a pattern of Jewish women appealing te gentis.
Returning to our original question as to which legal code sanctioned Salome’s

divorce, we see that the Roman legal system is a definite possibilitynSsalstatus as a

® Goodman, “Babatha’s Story,” 171.
7 See the parallel text i@ittin 88b.
18 Cotton, “The Rabbis and the Documents,” 167-1%@, €70-171.
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Roman citizen, combined with Roman law’s position that women could initiate divorce,
suggest a Roman derivation for her divorce. The references from the Judean Desert
Papyri and the Tannaitigritings indicating that some Jewish women appealed to Roman
courts (at least within one hundred years of Salome’s death) provide further $sapport
this position. While we have made a case for Roman law’s sanction of Salovoetedi

we must still explore the status of her divorce under the Jewish legal system.

8.2 Jewish Divorce Law: The Bible and the Mishnah

Josephus claims that Salome’s divorce was not licit by the terms of Jewish la
On the surface, his opinion has much to recommend it; his view is rooted in a common
Jewish interpretation of biblical law, whereby only men could initiate a divorce.
Moreover, the idea of the necessity of male initiation is preserved in a numberrof othe
texts from around the turn of the millennium as well (Sir 25:26; Josephtis4.253;

Matt 19:3-9). In particular, the Tannaititerature is insistent on this matten.(Git.9.3;
m. Yev1l4.1;m. Kid.1.1;m. Ket.4.9; 10:5).

In large part, the Mishnah adopts a narrow reading of Deuteronomy 24. That is to
say, it understands the one example of divorce protocol presented in Deuteronomy 24 to
define proper Jewish divorce procedure in its entirety. For example, at one point the
Mishnah stipulates that only a man could initiate divorce and indicates that thendjvorc
husband must send his wife a divorce document. The exclusive right of the husband to
initiate divorce is reflected in the following mishndlihe man that divorces is not like
the woman that is divorced; for a woman is put away with her consent or without it, but a

husband can put away his wife only with his own consemt®X> w7 woRT 717 10K
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INXT7 ROR ROXIN IR WIRT ANLI? KOWY 71D OKREY 7 wRIw nwaannn) (m. Yevl4d.l

[Danby]). From the opening mishnahKitidushinwe learn that a bill of divorce is
necessary. These two elements of divorce do not appear in the Elephantine @awpyri fr
the sixth-century B.C.E., but many other Jewish texts from antiquity do réfeect t
importance of male initiation and the divorce docunt@nt.

Given the overlaps between the divorce guidelines in the rabbinic corpus and
Josephus’ writings, most scholars have accepted Josephus’ assessment tleéd Salom
divorce was outside of the bounds of Jewish law. For example, Hadas-Lebel contends
that Josephus’ comments on Salome’s divorce represent the standard Jewish legal
opinion of his day’ Others such as Alfredo Rabel@aniel Schwartzand David
Instone-Brewealso accept Josephus’ appraisal of Salome’s divorce, often noting that
rabbinic law restricts the divorce prerogative to rfien.

Nonetheless, one complication weakens the argument. The argument starts from
later established Jewish law—i.e. the Mishnah—and assumes that Jewish law in
Josephus’ time was the same as in this later pe@athsequently, one concludes that the
Bible restricts initiation of divorce to males, even though this is by no meanslthe
possible reading of the texts.

Studying the biblical passages dealing with divorce witlsatiminga priori that

Josephus’ view of divorce was shared across the ancient Jewish world, one finds hints

9 Given the relative “completeness” of the Elephamtirchive, most scholars believe that the abseince
extant divorce documents in the collection meaasdivorce documents were not in use at Elephantine
Markham Geller and Robert Brody, in contrast, asstime minority position that the Elephantine
communitydid use divorce documents; the deeds are simply nahedue to an accident of preservation.
Markham J. Geller, “The Elephantine Papyri and tdd38,”JSJ 8 (1977): 139-148 and Brody, “Evidence
for Divorce,” 231.

2 Hadas-LebelMixed Marriages397.

%L Rabello, “Divorce of Jews,” 100; D. Schwarfgippa |,134; and Instone-Brewebjvorce and
Remarriage89.

22 Brody, “Evidence for Divorce,” 230.
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that biblical divorce law was much more complex than Josephus’ comments $tiggest.
For example, Exod 21:10-11 indicates that a woman deserves a divorce if she suffers
from physical or emotional neglect at the hands of her husband. Moreover, Deut 22:13-
21 implies that a man’s right to initiate divorce was not absolute but could be taken from
him under some circumstances, for example if he wrongly accused his wifé lwfing a
virgin at the time of their marriage. Viewing these biblical textsttagewith the divorce
guidelines presented in other ancient Near Eastern law codes, bditklLgnd

Zakovitch have argued convincingly that women in pre-rabbinic times could demand
divorces under certain circumstanéésThus, biblical divorce law is not as simple as a
superficial reading of Deut 24:1-4 or Josephus’ comments might lead one to believe.

It is worth noting that most of the ancient Israelites’ neighbors allowedewam
initiate divorce. For example, Hittite Law, the Code of Hammurabi, and the éiddl
Assyrian laws contain such provisions (Hitt. 26a; Hamm. 142; and MAL 382 48)the
case of the Middle Assyrian laws, Instone-Brewer finds that the wording cédakens

that a woman could give to seek divorce is nearly identical to the conditions in Exodus 21

(:y &Y Aan Ana Axw).*° The evidence for divorces initiated by women in the

ancient Near East suggests, in turn, that the Israelites would also havelimadaces
for female initiation.
Even certain statements preserved in the later rabbinic corpus show that wome

did not always assume a passive role in divorce proceedings. Indeed, women aemetim

% Instone-BrewerDivorce and Remarriagd, 20-21 and “Deuteronomy 24:1-4,” 230 and 233.

24 |ipifiski, “The Wife’s Right,” 9-27 and Zakovitch, “The &han’s Right,” 28-46.

% Martha T. RothLaw Collections from Mesopotamia and Asia MifdtAW 6; ed. Piotr Michalowski;
Atlanta: Scholar’s Press, 1995), 108, 165-166, 170-220 and Nemat-Nejdaily Life in Ancient
Mesopotamial32-138.

% |nstone-BrewerDivorce and Remarriage6 and 28-29.
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set divorce proceedings in motion by approaching the rabbinic courts and asking them to
assist in compelling their husbands go grant them divéfcéishe charges were serious
enough, the court would work on the women'’s behalf. For instance, the Mishnah records
that it was the court’s duty to compel a man to divorce his wife if he failed to proerde

with the necessities outlined in Exod 21, namely food, clothing, and sexual relations (
Ket.5.6, 6.2-5, 7.2-5h. Ket.77a;m. Ned11.12). Similarly, a woman married to a man

with a disfiguring condition could go to the court to obtain a divorce, as could a woman
married to a man who emitted a displeasing odor related to the practice ofupatamt

(m. Ket.6.10). The rabbis also compelled divorce at a wife’s behest if her husband
forbade her to attend feasts and visit houses of mourning or even to eat certaif types o
food (M. Ket.6.2-3). This limited ability of the wife to initiate divorce in the rabbinic
system, namely that she could enjoin the rabbis to compel her husband to divorce her,
should not be equated with a man’s divorce prerogative. However, these texts de indicat
that even the rabbis agreed that a woman might play a somewhat active role ia divorc

proceedings.

8.2.1 The Ascendancy of the Mishnah
Despite hints that the divorce protocol derived from the narrowest readireubf D
24 did not define Jewish divorce protocol in its entirety in antiquity, it is certaioviea

time limiting the divorce prerogative to men and insisting upon the issuance of @edivor

2" HauptmanRereading114-115.
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writ did become normative in accord with the Mishnah'’s standard ¥ie@onsequently,
establishing the Jewish identity of both parties to a marriage is generadlyfficient to
label a divorce “Jewish” in the secondary literature in the absence ofweese
element$® For example, discussions of Jewish divorce in antiquity disregard almost
every case of divorce described by Josephus. Instead, they cite only the divorce of
Salome and Costobarus, precisely because Josephus mentions both the necessity of male
initiation and the exchange of a divorce document. Moreover, the persistence with whic
the secondary literature defines divorce by these two elements demoriktratdlsience
of rabbinic thought over contemporary views of ancient Jewish prattice.

The ascendancy of the Mishnah in late antiquity helps us to understand why a
particular, restrictive interpretation of Deuteronomy 24—namely, the ngcetsnale
initiation and the issuance of the divorce writ—gained prominence in the Jewish*orld.
Because we lack much information about the sects that did not survive the revolts of 70
and 135 C.E., we tend to equate Judaism in antiquity with the practices and thought of the
rabbinic writings. The problem of evaluating the divorce practices of ffem the first
centuries B.C.E. and C.E. with rabbinic ideas, which became crystallized into
authoritative law only gradually, and not until late antiquity at the earfieetjld be
obvious.

Certainly, most Jews did not consider the Mishnah authoritative at the time of its
redaction. We have no evidence about the spread of the Mishnah’s ideas and teachings

among the lower classes, among whom both literacy and access to documentseyere ra

2 bid., 20-21 and Instone-Brewer, “Deuteronomy 24:1-4,” 230

# satlow argues that because ¢tlenosof individuals was always of preeminent conceraritiquity, any
marriage of two Jews would be a Jewish marriagdd®alewish Marriage87).

30 Kunin, Logic of Incest56.

31 Stephen Wald, “MishnatZncJud(2nd ed.) 14:319-331, esp. 320.
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and we have only slightly more evidence of the Mishnah'’s influence among thikeywea
and literate. That said, some Jews would have been aware of the Mishnah'’s contents
through oral teachings. However, given that ideas spread slowly and unevenly in pre-
modern societies without mass communication, our impulse would be to assume that the
Mishnah'’s influence was initially restricted, even among the elite.

Nonetheless, it is certain that already by Second Temple times mtrey of
marriage and divorce procedures recorded in the later Mishnah wenyairgmactice®
For example, many of the Judean Desert marriage and divorce papyri corrdepelyd ¢
to the Mishnah’s viewpoint on the subject. Thus, marriage documents from the Judean
Desert do not refer to the biblical practice of the givingmf; but rather adopt the
postponed marriage ferafnp), which the Mishnah attributes to one of their own, namely
Shimon ben Shetalmn( Ket.1.2-5; 2.1; 4.2, 7; esp.Ket.12.1). Furthermore, nearly
every divorce deed from the collection contains the mishnaic provision stipulsing t
sons were to inherit their fathers’ estates, whereas daughtersovierenaintained from
it (m. Ket.4.11)*® In particular, thegetfrom Masada exhibits a form that closely
resembles the rabbis’ preferences for the deed (P. Murabaiat X&t.4.11). Similarly,
the many overlaps between Josephus’ viewpoint and the positions of the rabbis, noted
above in section 4.4.1, demonstrate the connection between first- and second-century
practice and the traditions compiled in the later Mishnah. But notwithstanding the
Mishnah’s many correspondences with the Judean Desert papyri and Josepmgs,writi
neither of these sources transmit rabbinic ideas exclusively. On the gosilarby side

with these examples of the close relationship of these texts with later calibinsare

32 GoodmanGraeco-Roman World}3-45.
¥ Satlow,Jewish Marriage207.
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deviations from it thereby demonstrating that the positions recorded in the Nlisbra

not yet the exclusive possibilities for licit Jewish practice.

8.2.2 Josephus and Sectarian Law

Let us temporarily set aside the Mishnah as the established code of Jewish law
and imagine another possibility. Perhaps Josephus did not represent Jewish law as a
whole but only representesheversion of Jewish law in his day. After all, the Mishnah,
with which Josephus’ writings often exhibit close correspondence, preservelenly t
official story of those who would come to define Judaism from late antiquity on, the
rabbis®* Other Jewish groups may have had their own versions of proper Jewish
observance, but these narratives of ancient Judaism have largely been lad, Vifde
we know of the names of a number of different Jewish subgroups, we know
comparatively little of their practices and beliéfs.

For example, Tal llan, who accepts the traditional view of Josephus as a Rharisee
dismisses the possibility that Josephus’ legal views were normative églagpto his
presumed Pharisaic loyalti&s.That is, Josephus may be statngewish position,
perhaps a Pharisaic one, when he claims that Jewish law did not allow womentt initia
divorce. Making any wider claim, namely that Josephus’ views on divorce repilesent
first-century Jewish position on the topic, is premature at best. That Josephdsiaw
is influenced by extra-biblical traditions, whether Pharisaic or otheramsemay not

reflect a universal first-century practice, is discussed above in sectie6$£4.8lthough

3 sandersPractice and Belief5, 386, 413-415 and RiskiRlalakhah in Josephu$2.
% See sections 3-3.1.2.
% |lan, Integrating Womer253-262.
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connecting Josephus to the Pharisees or some other first-century sect opens up the
possibility that other Jews may have accepted female initiation of divorce, ihoibes

prove that this was the case. Indeed, only explicit confirmation from othereldads
Temple texts would prove that not all Jews agreed with Josephus’ position on divorce in

Ant.4.253 and 15.259-260.

8.2.3 Women Initiating Divorce in Jewish History

As arule, scholars studying the topic of Jewish divorce in antiquity conclude that
the corroborating evidence is weak for viewing divorces initiated by women, like
Salome’s, as examples of Jewish practicén fact, according to most students of
antiquity, the papyri from the fifth-century B.C.E. Jewish community epEhntine in
Egypt are the only undisputed examples of a Jewish position permitting divordedhitia
by women from antiquity.

The sixth-century B.C.E. marriage documents from Elephantine containclause
that describe a remarkably egalitarian divorce protocol. Indeed, the docunucdse
that husband and wife have equal rights and responsibilities, or penalties, in the ¢vent tha
he/she should choose to initiate divorce (P. Cowley 15; P. Kraeling 2). Also unlike later
practice, Elephantine divorce protocol did not require the issuance of a divérée wr
For example, the relevant clauses in the marriage contract establisipitadnilsth, a

wealthy Jewess’ third marriage to Eshor, a gentile Egyptian, féads:

3" Brooten, “Konnten Frauen,” 65.

3 |nstone-BrewerDivorce and Remarriagd5-76.

39 Joseph Modrzejewskiews of Egypt34-35. The inclusion of divorce clause specifyihe right of
women to initiate divorce may hint that the Elepivaacommunity did not think that women normally
retained this right. See Ze'ev W. Faliroduction to Jewish Law of the Second Commortiv¢alzJU
11; 2 vols.; Leiden: Brill, 1972), 2:310-311.
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Tomorrow 0[r] (the) next day, should Miptahiah stand up in an assembly

and say: “I hated Eshor my husband,” silver of hatred is on her head...

And all that she brought in her hand she shall take out, from straw to string,

and go away wherever she desires, without suit or without process...

Tomorrow or (the) next day, should Eshor stand up in an assembly and say:

“I hated my [wif]le Miptahiah,” her mohar [will be] lost and all that she

brought in her hand she shall take out. (P. Cowley 15 [Pdften])

Scholarly consensus is that the Jewish community of Elephantine was distant
geographically, culturally, and ideologically from mainstream Jud&iskor example,
many scholars contend that the strong influence of egalitarian ideals ilefhaiine
community made the group anomalous among Jewish communities in arffiquity.
Consequently, they often question the relevance of the Elephantine papyri tostudies
the larger Jewish world in antiquity. As a result, the Elephantine papyri do not figure
into discussions of what Jewish practice in antiquity would have looked like beyond the
small island of Elephantine itséft. While this is not the place for a full discussion of the
strengths and weaknesses of maintaining such a position, we should bear in mind three
caveats as we consider whether or not we can learn anything about the widate@nd |
Jewish world in antiquity from the Elephantine papyri.

First, the Elephantine group is often dismissed as atypical because of a
supposition, not an argument or proof. Scholars who expect the community to be proto-
rabbinic (or at least in full compliance with biblical law) and untainted hyti@eorms

are bothered by the thorough involvement of the Elephantine Jews in the Gentile world,

which is evident from their business transactions and personal relationships as thvell

“0Bezalel PorteriThe Elephantine Papyri in Engligheiden, Netherlands: Brill, 1996) and Modrzejewski
Jews of Egypt34.

*Lyaron, Introduction to the Law53 and 127-128; Brody, “Evidence for Divorce,” 2%1, 7; Lipinski,

“The Wife’s Right to Divorce,” 9-27; Jackson, “Iotiuction,” 5; llanntegrating Womer253; and llan,
“Notes and Observations,” 201.

“2 Falk, Jewish Matrimonial Law]20-121 andlan, “Notes and Observations,” 196.

*3 Jackson, “Introduction,” 5.

“yaron,Law of the Aramaic Papyr§3 and PorterArchives,261.
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terms used in their contradts.However, given that outside of the Jewish communities
described in the Bible, the Elephantine community is the only Jewish group fram thei
era about which we have substantial information, we simply do not know if the
community was typical for its timeMoreover, it is clearly unwise to use later Jewish
practice and legal norms as the guide by which one decides whether tieepraica
sixth-century B.C.E. community are representative of other communities.or not
Second, there is evidence of ongoing communication between the leaders in
Jerusalem and the Jews in Elephantine, as the Jerusalem-based leaders amredconc
about the practices of the Jews at Elephantine. For example, the Passasareftem
Jerusalem to Elephantine, either reminding them of the date and reason for thg holida
changing the date of the holiday, or instituting the holiday’s observance on tpbgaigy
island, shows that the Elephantine community was considered to be within the purview of
the larger Jewish community (P. Cowley 29)Similarly, a letter dating to 407 B.C.E.
from Elephantine to a member of the Samaritan elite, requesting permessatnuild the
Elephantine temple, refers to earlier correspondence making theesgunestrsent from
the Elephantine Jews to the priestly elite in Jerusalem (P. Cowley 30-Bhg Jews of
Elephantine sought the advice of distant Jewish leaders precisely becausmtiegred
their decisions to be authoritative. Likewise, Jewish elders maintainectcarttathe
Elephantine community because they understood that the island dwellers wdrersnem
of the same larger Jewish family to which they belonged, as the familgaldge of the

letters suggest.

“5 Bleiberg,Jewish Life13 and 19-21.

“5 Porten Elephantine Papyri in Englisi,25-126 and Modrzejewsklews of Egypt39.
*"Ibid., 139-444.

8 |bid., 125-126, for example.
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The correspondence between the Elephantine community and the Jewish leaders
in Jerusalem is a challenge to those who would label the Elephantine outpostcad atypi
or isolated and therefore as having developed along radically different lineg tha
“normative” Jewish community. The exchange of ideas through letters ey thmat
the Elephantine Jews were not as remote from their Jewish brethren as tepgeal
distance might sugge$t. Thus, the Elephantine evidence may contribute towards our
understanding of the history of Jewish law; however, the community’s distance
chronologically from first-century Judea means that it cannot directlpiexiate Second
Temple views.

Third, even if the Elephantine Jews adopted some positions that were in conflict
with later rabbinic interpretations or at odds with the Jerusalem elites afgroper
Jewish observance, the Jerusalem establishment did not therefore cut céptienEhe
community from the Jewish people. Therefore, one could argue that, even if their
tendencies were not popular (something that we do not know), a position adopted by few
is no less Jewish than one espoused by many. This is especially so sincemhetist
Jewish law suggests that the Elephantine Jews were not the only group to grant wome
legal equality in divorce.

Three first-century texts hint that the Elephantine community’s sanctioning of
female initiation in divorce (as opposed to the ability to appeal to a court to fence th
husbands to grant them divorces) may not have been unique in Jewish legal history.
Philo’s summary of the guidelines for remarriag&pecial Lawseads: “[I]f a woman

after parting from her husbangx{ ¢, dnoiv, avdoog anaAdayetoa yovvn) for any

49 lan, “Notes and Observations,” 201.
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cause whatever and then again becomes a widow, whether this second husband is alive or
dead, she must not return to her first husband” (P&pec. Law8.30 [Colson, LCL]).
Thus, Philo apparently describes a woman as actively ending a marridge makes
Philo’s report even more notable is that it does not even mention the possibility that a
man might initiate divorce, even though the biblical text that Philo is summaaalyg
portrays the husband as the active initiator (Deut 24:1, 3).
The Gospel of Mark and 1 Corinthians 7, both of which date to the second half of
the first century, likewise assume that Jewish women could initiate divotteugh
both works are addressed to predominantly gentile communities, where a woiglain’
to initiate divorce was uncontested, their references to femaleiomtiate set in first
century Judea. Mark 10:2-9 describes a relatively lengthy dialogue Ipeleses and
the Pharisees prompted by a question about the permissibility of divorce. Throughout the
passage, Mark depicts a husband’s active role in initiating divorce. Imelgdiat
following this pericope, however, Jesus presents another teaching on divorce to his
disciples alone (Mark 10:10-12). Jesus’ statement on divorce in verse 10:12 differs from
his remarks on divorce in Mark 10:2-9; this time Jesus refers to a woman’g tabilit
divorce too. Mark depicts the exchange between Jesus and the disciples as follows:
Then in the house the disciples asked him again about this matter [the
permissibility of divorce]. He said to them, “Whoever divoreesoj\vor))
his wife and marries another commits adultery against heiif ahd
divorces(amoAvoaoa) her husband and marries another, she commits
adultery.” (Mark 10:10-12; emphasis mine)
Many scholars discount Mark’s view that women could initiate divorce as ampéxaf

a Hellenistic, gentile writer inserting a Roman view of divorce into bipgl>®

%0 Instone-BrewerDivorce and Remarriagd,51-152 and Joseph Fitzmyer, “The Matthean Divdieets
and Some New Palestinian EvidencEhSt37 (1976): 197-226, esp. 205.
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However, both the Elephantine community and Philo, who was a near contemporary to
the author of Mark, appear to support the position that women could initiate divorce.
That said, dismissing Mark’s contribution to the history of Jewish divorce practice
seems premature, especially since regardless of Mark’s background, hes@ditse
century Jewish figure referring to a husband divorcing his wife and the comvénge
context of a discussion with the Pharisges.

Likewise, Paul's presentation of divorce in 1 Corinthians 7 may confirm that first-
century Jewish women had the right to initiate divorce. Paul twice commangsdnar
women to refrain from separating from their husbands (1 Cor 7:10, 13), a declaration that
would not make sense if women did not have the right to divorce. Moreover, Paul
prioritizes a woman’s right to divorce over that of a mfanThat is, he discusses a
woman who separates from her husband before addressing the opposite scenario (1 Cor
7:10). The discussions of divorce in both Matthew and Mark, conversely, assume that
the standard model is for the man to take the active role in divorce. Thus, they both
present the scenario of a male initiation first and and only second (or evenatengis|
the deviation from that rule, namely female initiation, presented. Nonetheksg, m
interpreters disregard 1 Cor 7 in reviewing the history of Jewish divorce Eamde of
the terms that Paul uses to describe the ending of marriage, rapagly andxwoilw
instead of the verrtoAvw preferred in the Gospels. Moreover, despite Paul's Jewish

identity and his membership in the Pharisaic party (Acts 23:6), scholars dishegar

> Brooten suggests that Mark 10 may gain furthepstipfrom Matt 5:32Bernadette J. Brooten, “Matt
5:31-32: Divorced Wife, WIS,407-408).

°2 Sheila Briggs, “1 Corinthians 7: Married Womendavien), Unmarried Women (and Men), and Women
(and Men) Married to UnbelieversWIS,472-473.
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statements about female initiation citing the intended audience of his letbegehy
gentile—and his desire to make his letters relevant to their life ciranoes?

Over three hundred years after Philo, Mark, and Paul, the Jerusalem Talmud from
the 400’s C.E. provides the next evidence for female initiation of divorce. A statement
the Jerusalem Talmud defends a woman'’s right to initiate divorce if her geacoatract
includes a clause to the effect:

R. Yoseh said: For those who write [a stipulation in the marriage contract]

that if he grow to hate her she grow to hate him [a divorce will ensue

with the prescribed monetary gain or loss, and] it is considered a condition

of monetary payment, and such considerations are valid and binding”

(y. Ket 30b, [Riskin]; emphasis mird)

The Jerusalem Talmud also states that a woman could obtain a divorce if she avished t
move to the land of Israel and her husband did not agree to the move or if, after ten years
of marriage, the couple was childless and the wife desired offsgrikg{( 36b; Yev.

7d). However, the Jerusalem Talmud’s more liberal understanding of divorce law, is not
reproduced in the later Babylonian Talmud.

Because the talmudic material is theoretical and because it is difécialuate
the authenticity of statements from rabbinic literature, we will considemore recent
documents from the Cairo Geniza together with the sayings of the JerusdteodT
The documents of thgeniza a storage place for discarded writings considered too holy

to be thrown out with normal refuse, span many cent@tidhe oldest document in the

genizadates from the early medieval period, 750 C.E., whereas the latest docungent hail

*3bid., 473; Instone-BreweDivorce and Remarriage,97-201; and Fitzmyer, “The Matthean Divorce
Texts,” 205.

¥ As cited and translated by RiskiWomen and Jewish Divorcg0).

°° Halberstam, “Genizah EncJud7:404.
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from the fifteenth century C.E®. Among the many fragments of biblical and rabbinic
texts are some personal documents, including fifty marriage documents. Twmopf the
dating from the tenth to the thirteenth centuries, contain clauses permitting women t
initiate divorce®’

The Elephantine papyri provide undisputed evidence that Jewish divorce initiated
by women was permissible as early as the sixth-century B.C.E. and the3@aiza
documents testify to this same position as late as the early medieval peromiween,
we have evidence from Philo, Mark, Paul, and the Jerusalem Talmud. With the exception
of the Elephantine and Cairo Geniza materials, few of these referencesmuelling in
and of themselves as proof for female initiation; however, their place withnger |
tradition permitting such a protocol enhances their validity. Since there is moothai
tradition linking these disparate testimonies to the permissibility odleaivorce, this
evidence does not allow us to assert that divorce initiated by women wasleviish
alternative in Roman Palestine with any certainty. Josephus’ writingsyagweay

strengthen the case for the lawfulness of female initiation.

8.2.4 Women Initiating Divorce in Josephus’ Writings

It is Josephus’ histories themselves that force us to pause before dismissing
Salome’s action as outside the pale of late Second Temple Jewish practiegarfple,
although Josephus vehemently denies that Jewish women had the right to initiate divorce
(Josephusint.4.253; 15.259-260), he gives many examples of women who successfully

terminated their marriages. Josephus notes that his first wife, the Gaesapéve,

%% |bid., 7:4086.
5" Rishkin,Women and Jewish Divorceo.
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initiated the dissolution of their marriagevp évtoc) (Josephud,ife 414-416). The
Herodian princess Berenice desertegi@xtAeirtel) her husband Polemo, who had
converted to Judaism in order to marry her (Josegtnis20.146). Another Herodian,
Mariamme, “took leave"faoaitnoauévn) of her husband Archelaus, in order to marry
an Alexandrian Jew (Josephégit. 20.147). Two other Herodian princesses, Herodias
and Drusilla, actively pursued divorce from their husbaAd#nsephus writes that
Herodias “married Herod, her husband’s brother by the same father, whoramahtet
Galilee; to do this she parted from a living husband” (Josepmisl8.130-142
[Feldman, LCL]). Describing Drusilla’s divorce, he writes that a magigvas engaged
to “persuade her [Drusilla] to leaveotaAimovoav) her husband and marry Felix”
(JosephusAnt. 20.139-140 [Feldman, LCL]). Thus, for all of Josephus’ energy to imply
the opposite while describing Salome’s case, it was not unusual for elite Jewish wom
to initiate divorce in Second Temple Judea.

Despite the simplest reading of Josephus’ evidence, few scholars consider thes
cases of female initiation to suppordewishposition permitting women to initiate
divorce. There are two reasons why the secondary literature overlooks these divorc
cases: one relates to the problem of identifying a Jewish divorce in comiciiatto a
gentile one, and the other is the language that Josephus uses to describe the dissolution of
these marriages.

Identifying a Jewish divorce as such is not without complications. The Bible does

not specify its outlines or rituals. Instead, information about divorce is revealed

%8 Struck by the fact that Josephus identifies abeéhwf Agrippa’s daughters as having left their
husbands—Berenice left Polemo, Drusilla left Azimusnarry Felix, and Mariamme left Julius Archeluas
to marry Demetrius (Josephusnt. 20.142-147)—Illan thinks that Josephus used divirakefame
Agrippa’s family (llan,Jewish Womeri,45). There is, however, no concrete evidencelibseéphus
invented these divorces.
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incidentally in the context of other discussions, thus compromising our ability to ydentif
a Jewish divorce when we see one. Consequently, for those who do not accept the
Mishnah'’s teachings on the subject as definitive for all Jews in all placesquignt
differentiating a Jewish divorce from a gentile one is problematitis likely that many

of the divorces recorded by Josephus have been dismissed as gentile onedegause
do not conform to the mishnaic model. Moreover, since the Herodian family’s divorces
mirror first-century Roman practices, they are often dismissed as exanfiffteman
divorce. Similarly, the New Testament texts that refer to divorcestedtlay women are
dismissed as examples of Hellenistic influence on the writings of theJemsiis

movement (Mark 10:11-12; 1 Cor 7:19).

Evidence that these divorces might have been an outgrowth of a Jewish practice
that did not endure, rather than examples of Roman divorces executed by Jewish women,
can be gleaned from Josephus’ descriptions of the divorces. With the exception of
Salome’s divorce of Costobarus, Josephus does not condemn the other four Herodian
divorces said to be initiated by women. Indeed, he neither defames the women for
initiating divorce nor labels the divorces as being in violation of JewisA'ldwar
example, his descriptions of the roles of Berenice and Mariamme in ending their

marriages are free of rebuke (Joseplun, 20.146-147F> Moreover, he does not

%9 Llewelyn, New Document®6-97.

% |nstone Brewer, “Jewish Women Divorcing,” 356 alath, “Notes and Observations,” 196.

®1 Josephus also notes a divorce initiated by algemtiman inAntiquities18.353-362.

%2 Describing Berenice’s divorce, Josephus writedtetthe death of Herod, who had been her uncle and
husband, Berenice lived for a long time as a wid@ut when a report gained currency that she had a
liaison with her brother, she induced Polemo kih@iticia, to be circumcised and to take her in rizage;
for she thought that she would demonstrate inviaig that the reports were false. Polemo was plexyai
upon chiefly on account of her wealth. The maeidgl not, however, last long, for Berenice, out of
licentiousness, according to report, deserted Rmlefnd he was relieved simultaneously of his naayej
and of further adherence to the Jewish way of l[f&sephusint. 20.146-147 [Feldman, LCL]).
Following his description of Berenice’s divorcesdphus alludes to the divorce of her sister, Mamia.
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present his own first wife’s role in severing their marriage in a wayratates that it
was atypical or problematic (JosephLise 414-416)°

Josephus does, however, level some criticism in connection with two of the cases
of Herodian women initiating divorce. He criticizes Herodias, who marrietidier
brother-in-law, for “flouting the way of our fathers” in “parting from anigihusband”
(Josephusint.18.130-142 [Feldman, LCL]). He also offers a negative assessment of
Drusilla’s divorce of her first husband prior to marriage to Felix, a Roman. Heswri
that Drusilla was convinced to leave her husband and was “persuaded to transgress the
ancestral laws and marry Felix” (Josephist. 20.142-145 [Feldman, LCL]). In both
the cases of Herodias and Drusilla, though, Josephus does not take issue with the divorces
themselves, but with other complicating factors. Taking the example of Hsyedio
Josephus accuses of “flouting the way of our fathers,” we see that Josephuiscist
directed at her choice of her half brother-in-law as her marriage pafthas, Herodias’
marriage to a relative prohibited to her according to biblical law bathlEreephus, but
not apparently her initiation of divorce. Similarly, while Josephus’ remark thesil2
had transgressed “the ancestral laws” appears in close proximity tabisaof

Drusilla’s divorce, it is directed at the fact that Drusilla’s new husbamsdawa

unconverted gentil&

Josephus writes: “At the same time Mariamme tealké¢ of Archelaus and married Demetrious, an
Alexandrian Jew who stood among the first in batld wealth” (Josephudnt.20.147 [Feldman, LCL)).

% The full text describing Josephus’ first divoreads as follows, “Vespasian showed in many ways the
honour in which he held me, and it was by his comartaat | married one of the women taken captive at
Caesarea, a virgin and native of that place. &heat, however, remain long with me, for she e on
my obtaining my release and accompanying Vespasiatexandria” (Josephusijfe 414-416 [Thackeray,
LCL]).

% Describing Drusilla’s divorce, Josephus writespthbng afterwards Drusilla’s marriage to Azizusswa
dissolved under the impact of the following circtamees. At the time when Felix was procurator of
Judea, he beheld her; and inasmuch as she sur@dsstter women in beauty, he conceived a padsion
the lady. He sent to her one of his friends...whetgarded to be a magician in effort to persuadecher
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The other issue that has left some unwilling to accept the possibility of first-
century Jewish women initiating divorce is one of language. Josephus em@ogea r
of terms—four in all—to describe the termination of the marital bond. Notably, there is
no overlap in the terms that he uses to describe divorces initiated by men and those he
uses to describe divorces initiated by women. For example, Josephus uses $wbaerm
connote expulsion to describe divorces initiated by meprepnw, meaning “send
away,” andékpaAAw meaning “cast out.”. He writes that Herod sent Doris away
anomeppapevos andexpaiel (Josephuswar 1.432, 590Poris and cast out
Mariamme, the high priest’s daughter (JosephAuns$,17.78). Herod Antipas likewise
was required to cast outfBaAetv) the daughter of AretgSosephusAnt. 18.110).
Describing marriages ended by women, on the other hand, Josephus uses the
termsanoAvw andkatadeinw. The former term connotes releasing or dissolving and
the latter, leaving. Salome is described as having sent a document§uévn)
dissolving her marriage with Costobarus (Josephns, 15.259), whereas both Berenice
and Drusilla are noted as having lefixtaAeimer) their husbands (Josephusit.
20.146).
Noting the discrepancies in the terms used to describe divorces initiatezhby m
versus those initiated by women, some scholars are reticent to labelrtlagesaended
by the actions of Herodian women as true divorces. On the contrary, while Salome’s a
of dissolving &moAvw) her marriage is widely identified as a divorce in the secondary

literature, the actives roles of Berenice, Drusilla, and Herodias intimititne ending of

leave her husband and marry Felix. Felix promtsathake her supremely happy if she did not disdain
him. She being unhappy...was persuaded to transtressicestral laws and to marry Felix” (Josephus,
Ant.20.142-145 [Feldman, LCL]).
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their marriagesataAeinw) has not been similarly appraised; often they are viewed as
having left their husbands, not as having divorced them.

It is problematic to discount these actions as desertion merely because Josephus
does not use the same terms as the male ones. This reading assumes that one view
preserved in the later Tannaiti@terial, namely that the divorce prerogative is restricted
to men, was universally true for the late Second Temple era. Moreover, it is based on the
assumption that the terkxtaAeinw cannot possibly describe a divorce, since its
semantic range is the oppositesaforteunw andékpaAAw, the terms used to describe
male initiation. However, given what we know about normative living arrangenments i
the ancient Mediterranean, namely that they were patrilocal, the teechsoudescribe
male initiation would not have been appropriate to describe divorces initiated by
women®® For example, a woman who was displeased with her husband could not
therefore expel him from his natal home. On the contrary, her only recourse taks t
the opposite, proactive response: she herself could leave. Thus, the term “leayng” m
be an appropriate one to describe female initiation of divorce.

The New Testament’s descriptions of divorce may bolster this argument about
language. Matthew, Mark, Luke, and Paul use three different terms to descriloe:divor
anoAvw, adinut andxweilw; only one of which overlaps with Josephus’ terms:
amoAvw. All three terms have a similar semantic range, meaning to divorce, separat

dismiss®® That said, the choice of which term to use often appears to be motivated by a

% Hanson, “Marriage and Divorce,” 148.
% Instone-BrewerDivorce and Remarriage, 40 and 198-199.
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stylistic desire to avoid repetition rather than any actual differenttes terms’
meaning®’

The Gospel writers use the terdwsoAvw andadinu to describe the dissolution
of marriage, with a notable preference for the tarmAvw (Matt 19:3, 7-9; Mark 10:2,

4, 11; Luke 16:18). Overall, the Gospels’ discussion of divorce presumes malemitiati
and ignores the possibility of the reverse action. However, the sole undiggfetedce

to a woman'’s ability to divorce in the Gospels, Mark 10:12, also uses thajpeiun

Similarly, the termxwoilw is used to describe actions initiated by both men and women
(Mark 10:9; Matt 19:6). Likewise, Paul uses the teti&)u andywollw

indiscriminately. In 1 Cor 7:10-15, he uses the ygsbilw in connection with actions

of both women and a mixed group of men and women (1 Cor 7:10-11, 15). Furthermore,
in 1 Cor 7:12-13 he employs the tesmpinu to describe the actions of both sexes. Thus,
no one term is used exclusively for males or females in the G&8pels.

The New Testament’s egalitarian divorce terminology conflicts with Jaséph
gender specific terms. This may not necessarily imply that the Newrezgtauthors
understood female initiation to be a viable practice, while Josephus did not. On the
contrary, whereas Josephus exclusively employs terms that reflg@erttier specific
actions of the parties to the divorces, namely the wife’s expulsion or depaoturéhé
husband’s natal home, the New Testament authors use less specific divonecelbgrymi
Hence, although Matthew, Mark, and Paul do show some tendency to prefer certain terms

for male versus female initiators, they do not restrict their usage of ramyaeither men

®"Ibid., 198-199.

% Roman sources from the second century C.E. gépese divorce terms defined by gender, although
not exclusively soRepudiares generally used to describe divorces initiatgdnen, whereadivortereis
more commonly used in connection with women (TraggRoman Marriage436-440).

321



or women, since all the terms are equally applicable to both sexes. Given the above, the
different terms that Josephus generally uses to describe divorcesdrbiateen versus

those of women may not necessarily imply that women lacked the divorce prerogati
altogether.

Josephus’ description of Salome’s divorce and the secondary literature on Jewish
divorce in antiquity both point towards the exceptional nature of Salome’s divorce, but a
thorough reading of Josephus’ own writings suggests that divorce initiated by women
was far from unknowf’ Indeed, he describes five Herodian divorces initiated by
women and only four initiated by méh.If we include Josephus’ own domestic history
then the number of divorces initiated by women rises to six (Josdpfes14-416).
Moreover, the terms that he uses to describe female initiation, espediallycompared
to the New Testament references, may indicate the permissibility oémwsmnitiating of
divorce. That said, it is possible that some interpreters of Jewish law sad¢hcngype
of divorce. This is especially likely since no woman who remarries after diganeir
first husband is deemed in violation of the prohibition against a married woman entering
into an intimate relationship with two men concurrently (Lev 20:10; Deut 2B8:Xd.

7a; Josephu#int. 18.130-142, 20.142-147).

8.2.5 Explaining the Herodians’ Divorces

% Horsley,New Document$§3-36, esp. 34.
®Hanson, “Marriage and Divorce,” 148.
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Scholars generally explain the many Herodian divorces initiated by wasnen a
examples of the influence of Roman practice on the royal Jews. Scholars who have
adopted this view of the Herodian family’s marital practices find the @b to have
been exceptional among Jews of their era, at least in this réghi@hson, among
others, thinks that the Herodians relied on the leeway provided by their idemtifiaati
urban elites to adopt foreign practices that were not common among their non-royal
brethren’?

Given the limitations of the ancient evidence, we cannot know definitively
whether the Herodians’ behavior was exceptional or ordinary. Although labeling the
Herodians’ divorces as gentile in form is an attractive approach, since rnestiie
traditional view of Jewish divorce law, there is reason to believe that the Hetodians
behavior may not have differed too greatly from that of their non-royal Jewish
contemporaries.

First, Josephus, though ever-opinionated, does not criticize any woman other than
Salome for initiating a divorce. The lack of criticism, coupled with the fatitbmen
initiators are able to remarry successfully, suggests that Josephus and pewspsre
generally did not find this type of divorce unacceptable. A second and even more
compelling reason why these divorces might have been within the range oéfitaty
Jewish practice derives from the non-response of the Jewish public to them. No
Herodian divorce initiated by a woman is met with public protest or private grumblings
according to Josephus’ descriptions. This is even more compelling since &seae w

tradition of protesting actions that the public deemed problematic. For example,

"I Rabello, “Introduction,” 9.
2 Hanson, “Marriage and Divorce,” 150; Jackson,rbduction,” 5; and Rabell®@ivorce of Jews92-95
and 100-101.
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Josephus notes the suspicion with which the masses viewed Herod’s ascension to the
throne, as well as the action that the new king took to quell these feelings, namely
marrying into the Hasmonean family (JosepMiay 1.241). Herod’s subjects also
protested the golden eagle he installed over an entranceway to the Temple (Jésgphus
17.150-163) and the “idols” used to decorate a theatre (Josdptius;.272-279), as

well as the loyalty oath that Herod wanted all his subjects to sweapliissént.
15.369-372). With the exception of the incident of the golden eagle, Herod responded
favorably to his subjects’ protests.

Despite the lack of legal channels through which to challenge the behavior of
the rulers, the royals could not act without concern for public opinion. Social controls
regularly curbed the will of the royal family and influenced all facétheir public and
not-so-private personal lives, including their marital choices. For examgpleag we
saw that Jewish law and popular opinion tempered the royal family’s ruling aroe cfoi
marital partners, it seems equally likely that their divorce decisions wowuddhzal
public reverberations as well.

Nonetheless, one might offer the example of the outcome of the protests
following Herodias’ marriage to her ex-husband’s half-brother in 23 C.E. to explain the
absence of the public’s reaction to these divorces (Josephmu$8.109-115). John the
Baptist disapproved of Herodias’ marriage; he considered the mawiagart violation
of the Bible’s incest prohibitions (Lev 18; 20; Deut 27:20, 22, 23; Matt 14:3-12; Mark
6:14-29; Luke 3:19-20). In this case, the Herodians did not address the public’'sxanger i

a way that pacified them. On the contrary, the protest leader, John the Baptisiedas

3 Also, Ant. 19.332.
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as a result (Matt 14:8-12; Mark 6:16-29). While one might argue that the divorces of
Berenice, Drusilla, and Mariamme followed Herodias’ unlawful marr&genologically
and therefore the public avoided voicing their disapproval so as to avoid John the
Baptist’s fate, this argument cannot account for the presentation of fentelthi
divorces in Josephus’ writings in its entirety. Indeed, the last divorce chroradlpgic
namely Josephus’ first wife’s divorce of him, is similarly free of rebukeven any
comment suggesting the exceptionality of her action. This is particuladilaaince
Josephus does not avoid criticizing his second marriage, a union that ended in a divorce
initiated by Josephus. On the contrary, he states that he initiated divorce lecaase
“displeased at her behavior” (JosepHuite 426-428 [Thackeray, LCL]). Moreover,

even though the public may have been afraid to voice disapproval of Herodian marital
decisions after the events surrounding Herodias’ marriage to Herod Antpaphds

was not. Josephus’ histories are replete with unflattering statementshabblarvdians.
Thus, even if the public did not react negatively to these divorces, this would not have
stopped Josephus from inserting his own private grumblings about their decisidos; ye
the most part, he did not.

The third and most significant factor as to why these female-initiated ds/orc
should be seen as an accepted Jewish practice derives from the frequency withevhic
Herodians divorced in this way. While the Herodians occasionally strayed front prope
Jewish behavior, their public actions generally conformed to accepted Jewistepriact
ensure that their subjects would support their rule. Indeed, those who understand the
Herodians’ divorces initiated by women to reflect Roman custom must explgiit ish

that in this one area the royal Jews fall back on Roman practices, when i@l tfemer
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exhibit a family structure that was common among Jews, as Hanson 4rdbieen that
the royal Jews’ choice of marriage partners (or minimally, the yaoailicy towards
selecting marital partners) and patterns of inheritance accord wdttianal Jewish
teachings, it makes little sense that they would opt to divorce by a protocol not
considered lawful by their fellow Jew.Even if the Herodians’ own sense of piety did
not lead them to divorce by Jewish standards, they may have adopted divorce practices
approved by their subjects out of pragmatic concerns. The Herodians’ abilitydovpres
their dynasty for more than a century without any serious internalérdede suggests
that their subjects accepted their practices to some d&gfirus, despite the difficulty
of identifying a Jewish divorce, our best proof that these divorces were withanie

of acceptable Jewish behavior comes from the frequency with which the royal Jews
divorced in this way. It seems that even if divorce initiated by women was atane ti
seen as a foreign practice, by the late Second Temple period this type of Haarce

become a licit practice for Jewish women.

8.2.6 Support for a Jewish Derivation for Salome’s Divorce

Despite the arguments offered above, we have no explicit statement in Josephus’
writings or any other source from a Judean Jew confirming the legalityhldivorce
initiated by women. Indeed, Philo’s summary of Deuteronomy 24 is as closeanw
get to such a statement (Phi8pec. Law8.30). However, Philo’s Alexandrian Jewish
community may have authorized divorce practices that were not accepted by the

Jerusalem-based community. Thus, much of our argument for the legality oeSalom

" Hanson, “Economics,” 20
> |bid., 18-20 and “Marriage and Divorce,” 143.
® RichardsonKing of the Jews314.
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divorce under the Jewish legal system is based on circumstantial evidene, @tbe

have made a tendentious case for the legality of divorce initiated by warden Jewish
law, compared with its certain permissibility under the Roman legal systbat.sdid,

we should bear in mind that the only undisputed statement that divorce initiation was
restricted to men is from a third-century C.E. rabbinic source, the Mishnah.tl&/e
evidence from Josephus, which is often presented as corroborating the Mishnahis view
far from definitive on this account, since he describes six divorces initiatedrogmnv

and only condemns one of them.

8.3 A Compromise Position: Cooperative Legal Systesn

Our inquiry has failed to provide a decisive answer to our question of whether
Salome’s divorce was sanctioned by Romadewvish law. While the argument that
Roman law authorized Salome’s divorce has merits, it does not explain why Josephus
describes six divorces initiated by women but only labels one as being in violation of
Jewish law. The view that these divorces were sanctioned by Jewish law isdikew
problematic because we cannot definitively show that divorce initiated by nvwaare
authorized in first-century Jewish sources. Given the above, an alteroatlasdifying
the legality of divorce initiated by women @isherRomanor Jewish may be necessary.
This position has to account for both the strengths and weaknesses of attributing the
legality of these divorces to either of the legal systems. A number of refenerices
New Testament and Mishnah hint at such a position.

The Mishnah periodically refers to the legal tools and customs of gentilss. It

not surprising that the rabbis have extensive knowledge of gentile legal pracioees s
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they lived, socialized, and conducted business among gemil&sii 5.9). In fact, Jews
were so engaged in the gentile world that they even adopted a number of distinctly
gentile legal customs for their own court system. For example, Mighittamh discusses
the acceptability by Jewish law of a divorce document that has features irooomitin
gentile legal documenfé. More specifically, it discusses whether a divorce writ dated in
accordance with gentile custom—i.e. according to the dates of the rule of a gemgH-

is valid (m. Git.8.5). Both the Mishnah and Talmud are reluctant to declare foreign
dating formulas unacceptable by Jewish law. Instead, they permit the adopbosign f
dating formulas out of a desire to promote peace with their gentile neigimabrs a
overlords (. Git.1.5, 8.5)"® If many accepted the rabbis’ position that promoting peace
with gentiles took priority over maintaining a strict separation from theispibssible

that many cases adjudicated in the Jewish court system would have involvedegailtile
formulae.

Rabbinic writings also indicate that the Jewish legal system sometimasohed
with the support of gentile courts. For example, a gentile court could beat a Jelrin or
to force him to submit to the will of the Jewish cournts (5it.9.8). Here one observes
the cooperation of the legal systems. Although some might dispute the authentitisy of
statement, it is unlikely that a claim like this would have been preserventifegcourts
did not have some concern for the outcome of Jewish legal disputes. In fact,
circumstantial evidence from the Gospels and Acts demonstrates that the two lega
systems sometimes functioned as complementary rather than competioganst

since both the Roman governors of Judea and the local Jewish court officials were

"lan, Jewish Womerg4.
8 Rabello, “Divorce of Jews,” 93-99.
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involved in various aspects of the arrests and trials of Jesus and Paul (Matt 26:47-27:14,
Mark 14:43-15:14; Luke 22:47-23:23; John 18:2-40; Acts 21:27-28:31).

In the case of Paul, he was initially detained by a Jewish mob (Acts 21:27-28).
Shortly thereafter, he was turned over to Roman soldiers (Acts 21:31-33), who brought
him before a Jewish court (the Sanhedrin) to determine the charges againstteim (Ac
22:30; 23:28). The court interrogated Paul and declared him innocent (Acts 23:1-10, 29)
and then returned him to his Roman captors (Acts 23:10). The next day, Jews conspiring
against Paul approached the leaders of the Sanhedrin requesting that they make up s
pretext to force the Romans to return Paul to their court (Acts 23:15), an action that did
not come to pass (Acts 23:17-35). Instead, the Roman governors transferred Paul to
Caesarea. Shortly thereafter, the high priest and other Jewish leadets Gaesarea to
state their case against Paul (Acts 24:1-9). The Roman court did not issue tsanerdic
Paul languished in prison for two years (Acts 24:22-25:2). Finally, upon the appointment
of a new Roman governor, Paul's case was reconsidered. The governor began his
investigation into Paul’s case by making a trip to Jerusalem to hear tigestizat the
Jewish leaders levied against Paul (Acts 25:1-3). Less than two weeks eeriraal
for Paul was opened, once again with the Jewish leaders in attendance (Acts 25:7). The
governor then asked Paul if he would like to be turned over to the Jewish courts to stand
trial; Paul responded to this query by asserting his clear preferereradmrin the
Roman court system and simultaneously declared his desire to appeal to tha emper
(Acts 25:9-10). Even then Paul’s case was not resolved, since the Roman governor
recruited Agrippa Il to hear the charges against Paul once agail?@®t&26:32).

Agrippa Il agreed with the verdict that the Sanhedrin announced earlier, naanelyd2
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innocent; nonetheless Paul was transferred to Rome to stand trial since he astiappe
the emperor for assistance, a privilege of his Roman citizenship (Acts 27:1;.28:16)

In addition to exhibiting the slow speed of justice and the complexity of arriving
at verdicts when multiple legal codes share jurisdiction, Paul’s case also tiatesrihe
extent to which the Jewish and Roman court systems interfaced. In this situation, the
Roman court was unable to function without the assistance of the Jewish court and vice
versa. Indeed, both court systems worked together to establish the changsisPag4i
and determine the case’s outcome. Another important detail that revealsdhatione
of the two court systems is that the Jewish leaders had the active abisitya@ewish
person detained in a Roman prison to stand before them; they did not have to wait until
the Romans decided it would be wise for the Jews to interrogate the accused (Acts
23:15). While the interfacing of the Jewish and Roman court systems in the arrest and
trial of Jesus are not quite as convoluted as the story of Paul in Acts, Jesysbuates
further evidence of the cooperation of the legal systems.

The New Testament stories of the arrests and trials of Paul and Jesus combined
with the rabbinic sayings reviewed above indicating that the Jewish and Rouores ¢
cooperated in arriving at verdicts and were interested in enforcing eacls déd@sions
(m. Git.9.8) show the extent to which the dual legal systems often functioned as one
organ. The most striking statement yet as to the symbiosis of the Roman and Jewish
legal systems is found in one of the opening mishna@stim: “All documents entered

in the records-offices of non-Jews even if their signatories be non-Jewslidyrexaept
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letters of divorce and writs of manumission of bondmen. R. Simon says, even these latter
are licit” (m. Git.1.5 [Danby])"®

Given this evidence for cooperation between the legal systems, charactéezing t
practice of divorce initiated by women @igherJewishor Roman is fundamentally
flawed. The existence of conversation between the legal systems sugdehltsytha
functioned in a symbiotic relationship to one another, a view which may help explain
why Josephus only criticizes one of the six divorces initiated by women thatdnbegs
Given the symbiosis of Roman and Jewish law, perhaps it was not always ergaely cl
where the jurisdiction of one legal system began and the other ended. Indeed, both the
trials of Jesus and Paul demonstrate how convoluted issues of jurisdiction could be.
Thus, the absence of clear boundaries demarcating Jewish practices from Roman ones
made it possible for women to initiate divorce without violating Jewish law, eves if thi
type of divorce technically achieved its legality through Roman law, orsitdeiginated
from an idea in a gentile legal code. In fact, the widespread acceptahcetgpe of
divorce by the personalities in Josephus’ writings (as well as in Philo, the Gaspkls
Corinthians 7) suggests that, over time, it becamhe factoJewish practice. This is
especially so since no biblical law specifically prevents women framting divorce.

Viewing the legal basis of divorce initiated by women as the result of an
unspoken balance between the statutes of Roman law and the norms of Roman-inspired
Jewish society accounts for the fact that Jewish women regularly inti@mde even

though no Jewish law specifically sanctions such behavior. Such a law was not needed,

¥ The anonymous redactor of the Mishnah rejectsifRo's opinion. Also, sem. Git.9.8.
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evidently, since the option of initiating divorce was already available tsHawimerf?
Understanding the legal basis for divorce initiated by women as a result ofitieace
of Roman legal and cultural norms combined with the unarticulated complicity hJew

legalists, may best account for Josephus’ representation of femadéethitiivorces.

8.4 Salome’s Misstep

Further proof of the legality of divorce initiated by women comes from the most
unlikely of places—Josephus’ sharp condemnation of Salome’s divorce as being in
violation of Jewish law. Having seen that Jewish women initiated divorce in aptiqui
one wonders whether the problem with Salome’s divorce was not the initiation of the
divorce itself but rather some other complicating factor. If we exarm@edse more
closely, we discover that Salome’s divorce was indeed unique because sheawdg the
woman in Josephus’ histories who dared to mark the end of her marriage by sending a
divorce document to her former husband (Josephmis15.259-260).

The phrasing of Josephus’ criticism strengthens the case for viewom s
issuance of the divorce writ as the specific action that resulted in his a@aeknotes
that immediately after relating that Salome “sent him [Costobarus] a datdiesolving
their marriage” Josephus adds “which was not in accordance with Jewish lagghuss
Ant. 15.259-260 [Marcus and Wikgren, LCL]). He then criticizes Salome’s action: “For
it is only the man who is permitted by us to do this...Salome, however, did not choose to

follow her country’s laws but acted on her own authority” (Josepis15.259-260

8 Hauptman makes a similar argument. She connewiisk court-ordered divorces to the pressures
imposed by Roman society. She suggests that theenees to divorces forced by the court mighthee t
rabbis’ response to Jewish women demanding thé tagtiivorce that their Gentile counterparts heider
the terms of Roman law (Hauptmadtereading114-115).
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[Marcus and Wikgren, LCL]). Only one act is described in this passage: Salome’
issuance of the divorce documekki tépumet pév e0VOLE AVTQ YOAUUATIOV

amoAvopévn tov yapov); the rest of the paragraph is a critique of that action. Indeed,
the statement that Salome sent a divorce writ is immediately followadddgtive

clause, which comments that this action was in violation of Jewisholawn(ra toug
Tovdaiwv vopouc). Therefore, the phrase that has been traditionally read as proof that
Jewish women did not have the right to initiate divorce in antiquity, “for it is (ondy) th
man who is permitted by us to do thisth@ri men gar ezegpiar emin touto poieih
comments on Salome’s issuance of the divorce document not on her ability in initiate

divorce more generally (Josephésit. 15.259-260 [Marcus and Wikgren, LCL]).

One benefit of this approach to Salome’s divorce is that it allows Josephus to be
internally consistent. His appraisal of Salome’s divorce is not an exceptiagrtormal
approach of not protesting divorces initiated by women. As elsewhere, he does not deny
Salome the right to divorce, he only objects toibgnanceof the divorce writ, these
being two separate actioffs.In order to ascertain why Josephus considered her issuance
of the divorce document to be problematic, one must first learn a little about theedivorc

writ itself.

8.4.1 The “Get”: History and Form
Ancient Jewish sources show considerable interest igettoe divorce deed.

Indeed, the persistence with which divorce documents are referred to in Secqrld Tem

texts demonstrates this (Josephrst, 4.253; 15.259-260; Mark 10:3-5; Matt 5:31; 19:7-

8 This view also has the benefit of agreeing withwa of Jewish divorce expressed by Philo, Mark, and
possibly the contested divorce writ from Nahal Heve
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8; poss. 1 Cor 7:39), as does the amount of attention that the Mishnah devotes to
elaborating its form and delivery protoddl.Some of the interest in the divorce

document might also relate to the writ's uniqueness. With the exception of thedfablet
Widowhood from the Middle Assyrian laws, no ancient legal document closely parallels
the function of theyet® However, the Talmud's efforts to bar those not expert in the

details of divorce writs from drafting them, combined with the rabbis prohilatiamst
remarriage for women who do not have divorce writs, suggests that the deed’s uniqueness

alone does not account for all the interest in the document.

Although the document is clearly vital, there is a problem with determining its
actual nature. Indeed, there are few biblical references to the deateronomy 24
preserves two passing references to it. Verses 1 and 3 in Dueteronomy 24 allwié to a

of “cutting off/denial”(nmn>1> 190), translated below as a “certificate of divorce.”

It a man enters into marriage with a woman, but she does not

please him because he finds something objectionable about her, then
he writes her aertificate of divorceputs it in her hand, and sends

her out of the house; she then leaves his house and becomes the wife
of another. Then if the second man dislikes her, writes bertificate

of divorce puts it in her hand, and sends her out of his house (or the
second man who married her dies); her first husband who sent her
away, is not permitted to take her again to be his wife since she is
defiled to him. (Deut 24:1-4; emphasis and translation mine)

82 |n 1 Corinthians 7, Paul may also refer to the téxhe divorce deed. The verse in question resthe
is free to marry whichever man she wishes, (buly onthe Lord.” One notes that the statementalps
mirrors the phrase that the rabbis identify as#bart of the get, namely the clause permittingatie to
remarry. However, this verse refers to a widowednan not a divorcee (Instone-BrewBiyorce and
Remarriage122).). Philo, in contrast, does not mention audie writ at all (PhiloSpec. Law$8.30).

8 The parallel is not exact, since rabbinic sougresume that all divorced Jewish women (and officia
abandoned ones) would receivget, while the Tablet of Widowhood was not universal. Only tives
of men missing in time of war received the tab&testing to their legal widowhood and consequightt r
to remarry (Instone-Brewer, “Deuteronomy 24:1-441243).
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This passage neither reveals the content of the document nor clarifies. itsrsth@ah
Gittin takes up where the biblical text leaves®ffThe Mishnah declares that:

A woman is acquired by three ways and acquires her freedom by two

ways. She is acquired by means of money, a contract, or cohabitation,

and acquires her freedom by a writ of divorce or the death of her

husband.r. Kidd.1.1 [Danby])

Moreover, the Mishnah identifies the essential clause of the writ at various Eofigtaia
are free to marry any man” and “let this be from me your writ of divorce and docofment
dismissal and deed of liberation, that you can marry any man you desir&it(9.3
[Danby]). Elsewhere, the Mishnah states that if a woman lak&sihah without
specifying whether the writ was lost or never issued in the first place, then poypilia
opinion about her marital status is presumed tmueGit.9.9). Both of these mishanic
texts, in turn, agree with Josephus that the writ documents a woman'’s tahiétparry
lawfully (JosephusAnt.4.253; see section 4.4.%).

In addition to specifying the contents of the divorce writ and clarifying its
purpose, at least by inference, the Mishnah is concerned with determining dedivatis
exhibiting non-standard forms or delivery methods are licit. One of the variations
discussed in the Mishnah is relevant to the divorce of Salome and Costobarus. In
discussinghe validity of a divorce deedritten by someone other than the divorcing
husband, the Mishnah allows that “all are qualified to write out a letter of divome aev

deaf mute, a mentally defective person, or a minor"Git.2.5 [Danby]). The addition

of this stipulation implies that the Mishnah seeks to widen the category of thostquerm

8 The term for the divorce document in the Hebrel&inin»> 190, does not become the term of choice
in the post-biblical era. The fact that a gené&ramaic term for a documerget becomes the standard
term by which to identify the writ may simply beesult of shifts of language patterns over timen tke
other hand, the terigetmay have gained popularity because the form andifimof the divorce
document may have changed so significantly thafdiraer termn>3 250, might not have seemed
appropriate any longer.

% Instone-Brewer, “Deuteronomy 24:1-4,” 238-243.
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to send a divorce document. However, the Mishnah then introduces a caveat limiting the
earlier statement: “A woman may write out her writ of divorce and a nagnwrite out

his quittance, because the validness of a letter is established by its ggh&torGit.

2.5 [Danby]). That is, while deaf mutes, minors, and women can serve as scribes for

divorce deeds, the ability to divorce by sending these deeds is restrinted.to

8.4.2 Taking Josephus’ Rebuke Seriously

Returning to Josephus’ criticism of Salome’s divorce, one can see how the
language he uses to describe Salome’s divorce further supports the hypothésss that
criticism of the divorce was limited to her act of issuing the divorce writ. sirhplest
reading of Deuteronomy 24, which twice specifies that the divorcing husband is ta issue
divorce writ, suggests that Salome would have lacked the authority to issue this
document. Moreover, since Josephus asserts that the purpose of a marriage deed is to
provide testimony to the right of a once-married woman to remarry licalpn$e’s act
of sending a divorce writ to her husband does not accord with Josephus’ understanding of
the writ's purpose, namely witnessing her ability to remarry. Moreogsephus’
condemnation of Salome’s action also agrees with the later Mishnah’s viewpomt tha
woman cannot send a divorce document, primarily because a person is not allowed to
testify on his/her own behalfn( Git.2.5; m. Ket.2.1-10).

Josephus’ interpretation of Deuteronomy 24 derives from a literal reading of the
Bible, a type of interpretation that is often favored by the rabbis. Because dfliie ra
careful readings of the Bible, their critics often characterize tiseoverly strict

interpreters of biblical law. It would be more accurate to think of them aseneaders
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of the text. At times, their rigorous textual approach results in stricpretations of the
biblical text. Other times, however, the most precise reading of the biebtaksults in
a more liberal view. For exampliae early rabbinic commentary on Ruth displays this
tendency. For example, the Bible proscribes marriage with the Moabite people, among
other groups (Deut 23:3). Nonetheless, the book of Ruth describes three marriages
between Israelite men and Moabite woman, including the marriagetiofaRd Boaz
(Ruth 1.1-5; 4.13). Since the biblical text presumes the validity of at least thagaaf
Ruth and Boaz, given that the future messiah will stem from the union’s descendants
(Ruth 4:22), the rabbis needed to explain this breach of biblical law without defdraing
marriage itself. Resorting to grammatical technicalities, thieisavere able to allow the
biblical prohibition against marriage to Moabites to stand, while deemuitiydhd
Boaz’s marriage licit. Thus, instead of reading the prohibition against mawitgthe
Moabites as a universal statement, the Pharisees capitalized on thet fdebtieav is a
gendered languagen(. Yev8.3). Since the word “Moabites” appears in Deuteronomy
23 in its masculine plural versigoraxin), the rabbis adopted a narrow understanding of
the term, namely, that the prohibition referred to Moabite men. Moabite women, on the
other hand, could contract licit marriages with Israelite menYlev8.3;Ruth Rab4.1).
Naturally, the original intention of the prohibition against marriage into the Moabite
nation was likely absolute, not gender specific; nonetheless, a literalgeddhe text
allowed for a more liberal interpretation of the prohibition to stand.

Josephus similarly chooses to understand the divorce protocol hinted at in
Deuteronomy 24 in its narrowest sense, restricting toangrthe right to send a divorce

document. It is thus possible that, short of initiating a type of divorce that ietsess
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the sending get women were allowed to initiate divorce proceedings. For example,
Brooten stresses the fact that the divorce protocol revealed in Deuteronomgvaiis

of prohibitions on remarriage is a case law; thus it does not describe biblical divorce
practices in their entiref}f. Consequently, Brooten argues that Deuteronomy 24
represents one particular form of divorce protocol—when the wife lived with the groom’s
family. In that case, the divorced wife needed documentation as to hertabiémarry
when she returned to her natal hothahile Brooten’s argument is based on her
understanding of case law and not of any late Second Temple texts, there is dvad text t
might support her view, namely Josephus’ summary of DeuteronomyAt#tiquities4.

As discussed above, Josephus’ summary does not stick to a literal review of
Deuteronomy 24. His first extra-biblical insertion into his summary reads:

He who desires to be divorced from the wife vidbving with

him (cuvoucovong) for whatsoever cause...must certify in writing

that he will have no further intercourse with her; for thus will the

woman obtain the right to consort with another...(Josephuis,

4.253 [Thackeray, LCL])

The biblical text from which Josephus’ summary derives, conversely, does not
contain this stipulation about the wife living in the husband’s home. Instead, it only
refers to a man who is married without noting their place of residence: “Sugppomse
enters into marriage with a woman, but she does not please himrité®her a
certificate of divorce...and puts it in her hand and sends her out of his house (

1nan)."®8  Thus, Josephus’ own interpretation of the biblical text may prove that some

late Second Temple Jews understood Deut 24’s insistence on male initiation and the

8 Brooten, “Konnten Frauen,” 68.
8 |bid., 68-69.
8 Translation mine.
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husband’s issuance of a divorce deed to describe one particular version of a proper
divorce protocol—not divorce procedure in its entirety.

While Salome may have had the authority to divorce her husband, divorce with a
getwas a protocol of divorce that had to originate with a man. Moreover, although the
getlater became synonymous with Jewish divorce, Brooten and a literal readneg of t
biblical text may suggest that a divorce document was not a necaspany of divorce
protocol in Roman Palestine. Even though Josephus never explicitly states thht Jewi
law allowed women to initiate divorce, it is nonetheless a plausible reading)\oéhis
on the subject, especially given the persistence with which other first cetgyefer

to female initiation of divorce (Mark 10:10-12; 1 Cor 7:10-16; Pl8loec. Law$.30).

8.5 Conclusion

The benefit of accepting Josephus’ position, which only prohibits women from
sending divorce writs, is that it upholds the biblical law of Deuteronomy 24 in its
narrowest sense, while not denying women the right to divorce outright. A further
advantage of this interpretation is that it provides a coherent reading of Josegivss’
on divorce, while affirming his and the Herodians’ general faithfulness to the Torah.
Thus, we have shown that by removing the overlay of rabbinic interpretation shat ha
determined our views of proper Jewish divorce protocol in antiquity, we uncover yet
another example of the diversity of Judaism in Roman Palestine in the Herodians’

divorce practices.

9. Diversity in Late Second Temple Judaism and thElerodians
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9.1 The Marital Practices of the Herodians and Jewish Law

The Herodians were not exemplary Jews. They were greedy, opportunistic,
vindictive, murderous, and deceitful. Moreover, in many respects they weretmore a
home in the Roman world than the Jewish one. The royal family sent their children to
Rome to be educated, and they socialized with the Roman elite. They sponsored the
building of Hellenistic institutions, such as theaters, gymnasia, amphitheatd
hippodromes, and often participated in viewing the spectacles presented therein. The
most prominent Herodian, Herod, was even the benefactor for a pagan temple and, on at
least one occasion, was at the emperor’s side when he offered up pagan sacrifices.
Despite questionable morals and a strong connection to the Roman way of life, when it
came time to marry and divorce the Herodians largely followed establistveshJ
guidelines.

What does it mean that the Herodians largely upheld Jewish maritaligesfel
At the beginning of this study, | posed the question: How do we know a Jewish marriage
when we see one? Throughout this dissertation, | have argued that late Second Temple
Judaism was highly diverse and that acceptable practices were in a sensegtarget.
That is, practices acceptable to one subset of Jews were not necessanlgdppby
their contemporaries. On the contrary, many practices were speagctain subgroups
or sects within the ancient Jewish world.

Given the diversity of late Second Temple Judaism, a universal statement on
lawful marital practices is wanting. For example, some late Second & ¢éexpd indicate
that the signing of a marriage writ was essential to the validity of agarriOther texts

from the era, do not mention the existence of such a writ whatsoever. Moreover, s
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texts suggest that some ritual of marriage edaasigueur while the majority do not
mention any rituals at all. That said, our definition of a licit Jewishiagg(or divorce)
is limited: if a Jew marries (or divorces) and his or her marriagertiesolate the
narrowest reading of the biblical marital laws, such as the prohibitionshgeion with
close kin or Gentiles from certain ethnic groups, then the marriage can be |&vakdd J

Returning to the example of the Herodian family, we repeatedly obseneémt
though the Herodians had a strong interest in developing their positions in the
alliance/kinship system, Jewish custom and law nearly always trumped tinesens.
Indeed, one notes that only one of the Herodians’ forty-nine marriages, Dsusilla
marriage to a gentile who did not convert, is in clear violation of biblical law.t dfos
the time the Herodians rejected desirable marriages to unconverted Gemdeghese
unions contravened Jewish law, even when these marriages would have bolstered the
family’s stature. Similarly, although the Herodians frequently conside@ariages
within the family itself to be ideal, rarely do their many intra-familgrriages violate
Jewish law. On the contrary, family policy was to avoid incestuous marriages in
agreement with biblical ordinances prohibiting these types of unions.

While the Herodians’ marital choices generally accorded with accepiesh]
practice, Josephus periodically notes that their marriages and divorces defsdlde.
For example, he condemns the marriages of two Herodian princes to théiratladrs’
former wives as being in violation of Jewish law. Similarly, he criéisia Herodian
princess for sending her husband a divorce writ, an action he understands as being
outside of the bounds of accepted Jewish practice. That said, it is important to note that

none of Josephus’ appraisals of the Herodians’ behavior can be accepted uncr@cally.
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the contrary, when Josephus deems one of the family’s actions as being in viol#ten of
“ancestral law,” it is important to go back and establish the most Ireding of the

biblical text on any given issue. Having done so, one can begin to imagine howtether la
Second Temple Jews, whose interpretations are not extant, might have viewed the
Herodians’ decisions.

If one separates out the rabbinic extra-biblical teachings from the moogvnarr
biblical laws described in Josephus’ histories, one notes that while the Herodaay di
little interest in upholding rabbinic stringencies, their commitment to bikaeals firm.

For example, the Herodians regularly paired uncles and nieces in marriage ini@pposit
to the rabbinic (and Qumran) position, although notably not in violation of the biblical
stance on these marriages. They also circumvented the late Second Templeliveew of
biblical prohibition against marriage to gentiles by insisting upon the coamesttheir
gentile marriage partners. Moreover, although Josephus condemns the twoenaoriag
wives of half-brothers, we have shown that the Herodians may have considered these
unions acceptable, relying on the lack of a biblical prohibition on marriage to a half-
brother’s wife in contrast to the clear biblical prohibition against union withivetaof a
half-sister. Thus, even if standard Second Temple interpretation forbade#hdaf ty
union, a literal reading of the biblical text itself allows it.

Adopting a similar literal reading of Deuteronomy 24, one can likewise explain
the Herodians’ practice of divorce initiated by women. Biblical guidelinesvaad in
Deuteronomy 24 present the husband as initiating divorce and sending a divorce writ.
However, no law specifically forbids women from initiating divorce. Moreover, as

Brooten argues so forcefully, Deuteronomy 24 is a case law. It only regresent
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particular manifestation of licit Jewish divorce protocol, a case in which a mshrsmo
divorce a woman who is living with him on his family’s estate. Given that the divorce
guidelines in Deuteronomy 24 are case specific, it is possible that other divorce
procedures were acceptable to end unions as well. For example, women may have had
the ability to initiate divorce. Lastly, as we have shown in regard to thieistycn

relationship of the Jewish and Roman court systems to one another, Roman legal
positions could bridge the gap in the absence of a clear biblical statgraeting

women the right to initiate divorce.

The close readings of the Torah reviewed above open up the possibility that some
late Second Temple Jews may have understood these two marital practieg, nam
marriage to a half-brother’s former wife and divorce initiated by womagihcit. Indeed,
many competing interpretations of Jewish law were in circulation in th&étend
Temple, and Josephus only represents one of those strands of interpretation. Thus, an
uncritical acceptance of Josephus’ views of the Herodians’ marital gabiés the
reader evaluating the Herodians in terms of an interpretation of Jewish ldwvctothey
did not subscribe. Given the above, the Herodians’ failure to comply with Josephus’
views on proper marital practices does not mean that they were not cairtmitte
fulfilling the requirements of the Torah. In the Late Second Temple period, many
competing interpretations of Jewish law were in circulation. The rofgallsie to
comply with one of these many schools does not make them impious Jews. On the
contrary, it shows the Herodians’ practices to be one more example of the geesitydi

that characterized Judaism in Roman Palestine.
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9.2 The Herodians’ Complex Jewish Identity

The Herodians’ status as exemplars of the great diversity of late SecorminJuda
is further enhanced by investigation into their relationship to Hellenism anctaispe
Greco-Roman culture. Following the lead of Josephus, who notes that the Herodians
were much closer to the Romans than the Jews, many criticize the Herfoditdnesr
overt interest in Hellenism and consider their interest in Hellenism to cotine etxpense
at their Jewish loyalties. | agree that that the Herodians wevédyhiefluenced by
Hellenism. Yet, this statement comes with an important caveat, nahesty, t
commitments to both Hellenism and Judaism are complex, partly becausepeatiofs
those commitments is somewhat uneven.

One of the masterful aspects of Barclay’s book on the Mediterranean Diaspora
that he separates out various Diaspora Jewish communities by geographyhand wit
those geographic regions, he categorizes the Jews as exhibiting low, madnigh
levels of assimilation or acculturation. A Jew placed in the “low” categoyy ma
physically live in an isolated Jewish neighborhood, have a limited grasp ek Gre
language and culture, and observe certain Jewish practices, swadtbathSbservance,
strictly. A Jew classified as exhibiting a “high” level of assitiola by Barclay may
participate in sacrifices to the emperor, socialize primarily an@e1giles, and may even
have apostatized.

The Herodians complicate Barclay’s assimilation model because they do not
neatly fall into one of these categories. On the contrary, at times thdi&ter@xhibit
very conservative Jewish impulses. For example, the firmness with whichbidey &y

the biblical prohibition on images is striking for a family as wealthyvaoddly as the
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Herodians. On the other hand, the family did many things that show them to have been
highly Hellenized. Behaviors that suggest the Herodians might sometimiescfatie

“high” assimilation category, include their close relationships tortipeerial Roman

house and their tendency to send their young to Rome for education. Similarly, thei
patronage of Gentile institutions and in particular, Herod’s patronage gia pample

and presence at pagan sacrifice indicate a “high” level of assonilaReturning to the
issue under discussion in this study, namely the Herodians’ marital practces, w
discovered yet another factor, which complicates any simplistigmatation of the
Herodians’ identity. Herod, who Josephus regularly criticized for his open pagderi

and love ofRome and Hellenistic ways, was an open practitioner of polygamy, a practic
that was not only illegal by the terms of Roman law but was viewed astdfatdy the
Romans as well. Thus, Herod’s interest in adopting Roman ways was not alusolute;

the contrary, he did not attempt to hide his Jewish particularity fromdheaR elite.

9.3 Marital Choices as Markers of Identity and Diversity

Marital choices are at the crux of ethnic boundaries. Indeed, marital £haice
the potential to bridge, confirm, or even redraw ethnic boundaries. For example, the
decision to strictly uphold a prohibition against exogamous marriage demanatcéar
desire to erect firm boundaries between one’s own familial or ethnic group aadthos
outsiders. Jews generally and the Herodians in particular seem to have been mor
flexible in this regard. That is, Jews allowed for the possibility that exogsmarriage

partners could be transformed into endogamous ones. These marriages, in turn, would
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have blurred the neat boundary between Judaism and Hellenism, if such a boundary were
ever so distinct.

Another way in which marital choices have been so central to establishingyidenti
in this study is particular to Jews like the Herodians who were concurRamtiyan
citizens. Due to their ancestry and citizenship status, the Herodians &este &dopt
either Jewish or Roman law in adjudicating their marital plans. AlthougHehedians
had the option to appeal to Roman custom, they repeatedly demonstrate their
commitment to Judaism in this sphere even when so many other of their decisi@rs appe
to all but disregard their connection to Judaism. For example, they wetg bkdzolden
to the particular Jewish definition of endogamy and as such rejected Gemdife wino
refused to convert.

We cannot tell from the evidence whether the Herodians’ loyalty to Jewish
marital practices was a reflection of their own sense of obligation toRJ&atstion or
rather a response to the intolerance of the population towards rulers who did not observe
Jewish marital guidelines. We do know, however, that the Herodians knew how central
marital decisions were to establishing issues of identity. Thus, even thoonghof their
marital practices bordered on the illicit, in the majority of casesidredians’ opted for
less controversial marital decisions. Indeed, although Greco-Roman ¢agatieer with
the diversity of late Second Temple Judaism combined to offer the Herodiatis a wi
range of options concerning marriage and divorce rites, the safest choicastap@ee
been those that were not derived from the extremes of Jewish practice buih@gber

practices accepted as licit across the Second Temple Jewish world.
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10. Appendix 1: The Herodian Marriages®

Abbreviations:

B Brother H Husband
D Daughter M Mother
Div. Divorced S Son

% Based on Hanson’s chart of the Herodian marriéigasson, “Genealogy and Descent,” 78-81).
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EXxog.

Name

Antipater #2

Herod

Pheroras

Salome

Phasaelus #3
Daughter

Antipater #3

Aristobulus #1
Alexander #2
Salampsio

Cypros #2

Exogamous W
F Father

z

Father/Mother

Wife
Sister

Spouse

First Generation

Antipater #1

Cypros

Third Generation

Antipater #2/Cypros

Antipater #2/Cypros

Antipater #2/Cypros

Doris
Mariamme #1
Malthace
Cleopatra
Mariamme #2
Elpis
Phaedra
Pallas
Cousin
Niece

D of Alexander #1

Servant

Joseph #2
Costobarus

Alexas

Fourth Generation

Phasaelus #1
Phasaelus #17?

Herod #1/Doris

Herod #1/Mariamme #1

Herod #1/Mariamme #1

Herod #1/Mariamme #1

Herod #1/Mariamme #1
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Salampsio

Herod #1

D of Antigonus

Mariamme #3
Berenice #1

Glaphyra

Phasaelus #3

Antipater #4

Status

Exog.?

Div.
Royal

Priestly/Div.

FBD
BD

BWZ

Exog.?

Ruler
Ruler/Exog.?/
Div.

FBD
FB

Royal/Exog.
BD

FZD
Royal/Exog.
FBS

FZS



Herod Philip #1

Archelaus #1

Herod Antipas

Olympias
Herod Philip #2
Salome #2
Roxana

Berenice #1

Antipater #4
Daughter
Joseph #3
Son

Son

Daughter

Herod of Chalis

Marcus Julius

Aristobulus #2

Herodias

Herod #1/Mariamme #1

Herod #1/Malthace

Herod #1/Malthace

Herod #1/Malthace
Herod #1/Cleopatra
Herod #1/Elpis
Herod #1/Phaedra

Costobarus/Salome #1

Costobarus/Salome #1
Costobarus/Salome #1
Joseph #1

Pheroras

Pheroras

Pheroras

Herodias

Mariamme
Glaphyra

D of Aretas IV
Herodias

Joseph #3

Salome #3

S of Pheroras

S of Pheroras

Aristobulus #1
Theudion

Cypros #2

S of Alexas

Olympias
Salome #2
Roxana

S of Antipater

Fifth Generation

Aristobulus #1/Berenice #1 Mariamme #5

Berenice #3

Aristobulus #1/Berenice #1 Cypros #3

Aristobulus #1/Berenice #1 Jotape #1

Aristobulus #1/Berenice #1 Herod Philip #1
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BD/Div.
Div.
BW/Royal/
Exog.
Royal/Exog./
Div.
BD
FBS
BD
FBS
FBS

MBS
MBWB

MHS
FBD
FBD
FBD

FBSS

FBD
BD

FZD

Royal/Exog.

FB/Div.



Mariamme #3
Cypros #3
Cypros #4
Mariamme #5
Son

Daughter

Berenice #3

Mariamme #6

Drusilla

Aristobulus

Salome #3

Gaius Julius
Alexander
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